AMERICAN LAW REVIEW. 


Vou. VI.] BOSTON, JULY, 1872. [No. 4. 


SLANDER AND LIBEL. 


A TREATISE ON THB WRONGS CALLED SLANDER AND LIBEL, AND ON 
THE Remepy By Civit AcTION For THOSE Wroncs. By Joun 


Townsenp. Second Edition. New York: Baker, Voorhis, & Co. 
1872. 


A DISTINGUISHED writer upon jurisprudence has said,‘ I will ven- 
ture to affirm, that no other body of law, obtaining in a civilized 
community, has so little of consistency and symmetry as our own. 
Hence its enormous bulk, and (what is infinitely worse than its mere 
bulk) the utter impossibility of conceiving it with distinctness and 
precision. If you would know the English law, you must know 
all the details which make up the mess. For it has none of those 
large coherent principles which are a sure index to details; and, 
since details are infinite, it is manifest that no man (let his in- 
dustry be what it may) can compass the whole system. Conse- 
quently, the knowledge of an English lawyer is nothing but a 
beggarly account of scraps and fragments. His memory may be 
stored with numerous particulars, but of the law as a whole, and 
of the mutual relations of its parts, he has not a conception.” } 

The law of slander and libel is beset with questions of a perplex- 
ing character. It seems to have no general principle for its founda- 
tion. Although from the time of the year-books to the present the 
reports abound with cases upon this branch of the law; and al- 
though text-book after text-book has been written upon the subject, 


1 Austin’s Jurisprudence, lec. xxiv. 
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the questions remain as perplexing as ever. There is no simple 
and general rule for determining what words will and what will not 
support an action. While a suit can be brought for any defamatory 
written words, only certain classes of defamatory spoken words 
are actionable. Again, while written defamation is punished by 
indictment, redress for spoken words is given only by a civil 
action. No entirely satisfactory reason has ever been given for 
the existence of these distinctions between the law of libel and the 
law of slander. The reason usually given is, that written defama- 
tion has a more extended circulation than spoken words. This 
would seem to imply (inasmuch as the grossest slander is not, 
while the most trivial libel is, indictable) that the injury done to 
the person defamed is rather in proportion to the extent over which 
the defamatory matter is spread, than to the gravity of the charge 
itself. But the greater part of the injury done by defamation is 
comprised within the narrow circle of one’s associates and ac- 
quaintances. The defamation of an unknown person is as void of 
effect as the defamation of a fictitious person would be. Within the 
circle to which defamation extends, and in regard to a common per- 
son that circle is more readily reached by speech than by writing, 
the extent of the injury done depends upon the nature of the charge 
made. Generally more harm is done to character by whispered 
than by outspoken malice. It is the baneful effect of slander, and 
not of libel, which is depicted by the poet and the novelist. Again, 
a public denunciation by word of mouth may surely have a wider 
circulation than an insinuation in a confidential letter sent by post. 
Another reason given for the distinction is, that the tendency of 
libel to a breach of the peace is more direct than the tendency 
of slander. But this is questionable. The tongue, in matters not 
of government concern, has caused more bloodshed than the pen 
ever did. Neither can the distinction rest upon ethical grounds. 
A woman’s chastity or a man’s integrity may be called in question - 
by word of mouth, and the law is wholly silent, but printed ridi- 
cule of the set of her dress or the carriage of his person, lays the 
groundwork not only for vindictive damages, but for setting in 
motion the criminal law against the offender. 

Certain classes only of spoken defamatory words are actionable. 
Why are those particular classes singled out as actionable, while 
other words equally defamatory not embraced within them will not 
support an action? Oral language is, with some slight limitation, 
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actionable per se when it charges an indictable offence. To charge | 
one with such an offence tends to degrade him in the estimation of his 
fellows, and often to expose him to the peril of a public prosecution. 
Is it the degradation to which the slandered person is subjected, or 
is it the peril to which he is exposed, or is it both of these things 
together which furnish the ground of action? Baron Parke, in 
Heming v. Power, 10 M. & W. 564, says, “ the ground of the matter 
being actionable is, that a charge is made which, if it were true, 
would endanger the plaintiff in point of law.” But it is actionable 
to charge the plaintiff with having committed a crime, and having 
been already punished for it; for example, to say that he is a re- 
turned convict. Yet by such an accusation the plaintiff is not en- 
dangered in point of law. Is it the social degradation to which the 
plaintiff is exposed which constitutes the ground of action? To 
call one a rogue, a rascal, a cheat, and a swindler, is to expose him 
to social degradation ; but it is said that such an accusation is not 
actionable, because it does not “ endanger the plaintiff in point of 
law.” In Alabama it has been held ( Coburn v. Harwood, Minor, 
93), that to charge one with the commission of a crime against 
nature is not actionable, because such a thing is not indictable at 
common law, and was not in that State a statutory offence. Some- 
times it is said that the social degradation is the gravamen of the 
action, and that the charge of the crime is the test by which to de- 
termine whether the words are actionable. This amounts only to 
saying that words which tend to degrade one are actionable when 
they charge a crime; which is returning to the starting-point, in- 
stead of giving a reason. Why must such words charge a crime 
in order to be actionable? To this question a satisfactory answer 
is wanting. 

It is actionable to charge one with having the leprosy, the plague, 
or the syphilis; but it is not actionable to charge him with hav- 
ing any other disease. Such a charge is said to be actionable 
because it tends to degrade the person charged in the estimation 
of the public. A person is not degraded in public estimation by 
having the leprosy or the plague, but is degraded by having the 
syphilis. Still it is as disgraceful to have any other venereal dis- 
ease as to have the syphilis, although a charge of having other 
venereal diseases is not actionable. In Bloodworth v. Gray, 8 
Scott, N. R. 9, Tindal, C. J., says such words are actionable, “ in- 
asmuch as they import a present unfitness to be admitted into 
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society.” But this is true of the charge of having the small-pox, 
or an infectious fever, though such a charge is not actionable. 

Again, “ words spoken of a man, which scandal him in his pro- 
fession or function by which he gains his living, will bear an action.” 
To call a merchant a bankrupt is actionable, while to impute to 
him all the moral vices (if they are not imputed to him in the con- 
duct of his business) is not actionable. And, lastly, any oppro- 
brious words spoken of one become actionable if they produce a 
special damage. In these two instances the law comes squarely 
down to a pecuniary test of liability. An exclusive consideration 
of these two instances has sometimes led judges to declare that 
pecuniary loss is in all cases the gist of the action. But it must 
be borne in mind that in the case of words actionable per se, it is 
not open to the defendant to prove that the speaking was followed 
by no pecuniary loss, and moreover such words would be actionable, 
even if it could be proved that they were followed by a pecuniary 
benefit. At other times it is said that pecuniary loss was originally 
the gist of the action, and that the law has been extended by a 
fiction to embrace opprobrious words in other cases where there 
has really been no pecuniary loss; that is to say, to give redress 
the court feigned that there must necessarily have been a pecuniary 
loss. Unfortunately for this explanation the progress of the law 
appears to have been in a contrary direction. The earlier cases 
proceed upon the ground that a man’s honorable reputation is the 
thing which is dearest to him. The three earliest reported cases, 
one in the year 1463, and two in the year 1476, are for calling the 
plaintiff a villain, in the feudal sense of the word; that is, for an 
imputation that he was base-born, and had not the rights of a free- 
man. Of the five next following cases, one is for calling the plain- 
tiff a heretic, one for accusing him of perjury, and the other three 
are each for calling the plaintiff a thief. These eight cases are all 
the reported cases down to the year 1539, and in none of them is © 
pecuniary loss the gist of the action. 

It is said that to constitute slander, the speaking of the words 
must be with malice. Malice, if it be the name of any thing, is the 
name of a motive, — the motive of malevolence, or ill-will. Words 
spoken without ill-will, from mere thoughtlessness, may be actiona- 
ble; but in such case it is said the law implies the malice from the act 
of speaking, and will not admit evidence to the contrary. Hence 
this kind of malice which the law is said to imply is called legal 
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malice, as differing from malevolence, which is called malice in fact ; 
and legal malice is said to consist in speaking defamatory matter 
without legal excuse, because when words are thus spoken the law 
implies malice. Why is it not as simple to say the speaking de- 
famatory matter without legal excuse is actionable as it is to say 
defamatory matter to be actionable must be malicious, but the law 
implies the malice? What need is there of bringing into the law 
of slander the cumbrous machinery of malice for the sole purpose 
of necessitating the construction of other machinery,—the ma- 
chinery of legal implication, — to take it out again? If legal malice 
means the want of legal excuse, which appears to be the most ap- 
proved definition of it, then it means so much that it means nothing, 
for in that sense every act which is the groundwork of an action is 
malicious. In other words, malice is an ingredient of every action 

‘at law as much as it is of slander, and it is because money is 
maliciously retained, that is, that it is retained without legal ex- 
cuse, that the plaintiff can maintain assumpsit. How came this 
doctrine of implied malice to be brought into a portion of the law 
where it has no meaning ? 

As the English law upon any subject was never constructed 
upon a plan, it cannot be resolved into one. It is a mass which 
has grown by aggregation, and special and peculiar circumstances 
have, from time to time, shaped its varying surfaces and angles. 
Undoubtedly the crooked and wrenched form of the law of slander 
and libel can be accounted for, but it must be accounted for in the 
way we account for the distorted shape of a tree, —by looking for the 
special circumstances under which it has grown, and the forces to 
which it has been exposed. This branch of the law, like the greater 
portion of the English common law, is of Roman origin. Born of 
the Roman, and nurtured by the canon law, its distorted person 
evidences the violence with which it was torn from its nurse. 

Before the Roman conquest the Britons were governed by their 
Druids, who possessed whatever there was of civil and of criminal 
jurisdiction. Whether at that time there was any thing worthy 
of the name of law may be doubted. After the conquest, during a 
period of more than three centuries, Britain acquired and kept “ the 
elegant and servile form of a Roman province.” The inhabitants 
became Roman Britons. The emperors Hadrian, Constantius, 
Constantine, Maximus, and Carausius at various times were 
there, and were severally concerned in its government. The 
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famous jurist, Papinian, presided in the forum at York. The 
judicial tribunals were Roman tribunals, and they administered 
the Roman provincial law. At the time of the Saxon invasion the 
laws and customs of the country could have been little else than 
Roman laws and Roman customs. 

But the conquest by the Saxons was slow and gradual, extending 
over the greater part of five centuries. The Roman law still held 
its supremacy. In the year 597 Christianity was reintroduced. 
Three years later Augustine and his fellow-missionaries arrived. 
Ten thousand persons were baptized in two years. In a very short 
time the idols throughout the kingdom were destroyed. A code 
was drawn up. The Witan, by whose advice this code was made, 
was partly composed of Roman missionaries. From this time 
forth till long after the Norman conquest the clergy were constit- 
uent members of the council. Literary and scieutific acquirements 
were found exclusively among the clergy, and education was wholly 
in their hands. The study of Roman jurisprudence was an ordi- 
nary branch of that education. St. Aldhelm speaks of it as being 
so. Alcuin, who was sent for by Charlemagne to give his assist- 
ance in founding those schools which have made the name of Charle- 
magne so famous, and which laid the foundation of the scholastic 
system, was in the year 766 the principal of the school of York. 
He speaks of the course of instruction there as comprising gram- 
mar, rhetoric, and jurisprudence. The relation between England 
and Rome was very intimate. The Saxon kings made frequent 
pilgrimages to Rome, and Ossa, king of Mercia, made a yearly 
donation to the pope for the support of an English college there. 

Many legal duties were expressly placed upon the clergy. It 
was made their general duty to support every just right, to protect 
the weak against the powerful, the low against the high, and not to 
let any man be greatly injured. All the tribunals were presided 
over by ecclesiastics. These things were not changed by the Nor- . 
man conquest. William of Normandy fought the battle of Hast- 
ings under a banner presented to him by the pope. He brought 
with him into England a very large number of ecclesiastics distin- 
guished for their knowledge of Roman jurisprudence. Indeed the 
clergy monopolized learning, and their services were indispensable 
in the business of common life. Whenever a written instrument 
was to be drawn a priest must be resorted to. For a long time 
they were the only persons competent to act as advocates. Many 
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of the judges of the king’s court, and perhaps the great majority 
of all other judges and of all judicial officers for nearly a century 
at least after the conquest, were ecclesiastics. The law that these 
men administered was the Roman law in which they were educated. 
Indeed there could not have been much other law in practice. 

William, claiming to reign as the successor of the Anglo-Saxon 
kings, introduced no violent change in the form of the laws. He 
found a kingdom largely governed by the Roman law, the judges 
whom he appointed were educated in that law, and there was no 
reason for any such change. 

But an ecclesiastical law, founded upon and growing out of the 
Roman law, was administered in England as well as in the rest of 
Europe. In England it appears to have been at this time adminis- 
tered in the same courts and by the same judges as the common 
law. By the constitutions of the Roman emperors large judicial 
powers had been given to the bishops. By one constitution the 
bishops were charged to see that merchants did not defraud in 
selling. This in itself might be no small branch of jurisdiction. 
By another constitution any civil matter whatever could by con- 
sent of the parties be litigated before the bishop. By another the 
judgment rendered by the bishop in such case is put upon the 
same footing as a judgment of an imperial court, and the judges of 
the imperial courts are ordered to see that the decrees of the eccle- 
siastical courts are executed. By other constitutions the determi- 
nation of questions of testament and guardianship, of dowry, of 
marriage and of-divorce, were given tothem. Beside these matters 
in England the bishops appear to have had jurisdiction of cases of 
buying and selling, of letting and hiring, of pledging and of fraud,! 
and of various matters embraced in the Roman law under the title 
of injuries. An injury in the Roman law meant an insult. The 
technical word tnjuria is synonymous with the word contumelia. 
A person might be insulted in many ways by direct force, as by 
beating and wounding him, or without direct force, as by shouting 
after him in the street so as to cause a crowd to follow him. It 
was also an injury to follow an honest woman in the street, or 
in any way to solicit her chastity. Any reproachful language® 
which lessened one’s good fame was also an injury. This class of 
injuries grew in ecclesiastical law into a distinct title, that of defa- 
mation. ‘“ Diffamation, or defamation, properly so called, is the 

1 Glanville, Beames’ tr., pp. 257, 273, 274. 
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uttering of reproachful speeches or contumelious language of any 
one with an intent of raising an ill fame of the party thus re- 
proached: Defamare est in malé famé ponere, according to Bartolus. 
And this extends to writing, as by defamatory libels ; and also to 
deeds, as by reproachful postures, signs, and gestures.” 

William separated the canon from the civil law by ordering that 
no bishop or archdeacon should for the future hold pleas relative 
to ecclesiastical matters in the county court, which appears to have 
been the practice till this time. 

There were many causes which gave the vast jurisdiction to 
ecclesiastics which they exercised in the middle ages, — causes 
which at the present time cannot be accurately weighed or esti- 
mated. According to Bentham they gained this great jurisdiction 
“imperceptibly and in the dark, in the pitchy darkness of the very 
earliest ages.” It is easy to see that the jurisdiction was possessed 
by them, and it is not important for our present inquiry to ascertain 
the precise manner in which it was gained. To account for the 
growth of the ecclesiastical jurisdiction as a jurisdiction indepen- 
dent of and co-ordinate with the jurisdiction of the courts of common 
law, we must consider that throughout Europe a great government 
existed independent of the separate local governments. The eccle- 
siastics were a nation by themselves. There was a spiritual and a 
temporal government. The temporal government was local, but the 
spiritual government was universal. The church by its power had 
taken, and each particular state from its weakness had granted to 
the church, the regulation of the larger portion of all that concerned 
the peaceful occupations of life. After the Norman conquest the 
pope even claimed direct personal jurisdiction in England, and the 
claims for ecclesiastical jurisdiction and his own claims were con- 
tinually strengthened and confirmed, until, in the time of Henry the 
Second, he had “ well nigh recovered full and sole jurisdiction in all 
causes ecclesiastical and over all persons ecclesiastical, with power 
to dispose of all ecclesiastical benefices in England, whereby he had 
upon the matter made an absolute conquest of more than half the 
kingdom (for every one who could read the psalm of miserere was 

@ clerk, and the clergy possessed the moiety of all temporal posses- 
sions), there remained nothing to make him owner and proprietor 
of all, but to get a surrender of the crown, and to make the king 
his farmer, and the people his villains, which he fully accomplished 


1 Ayliffe, Parergon, p. 212. 
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and brought to pass in the times of King John and of Henry the 
Third.” 

In the reign of King John an alteration took place in the form 
of the king’s court. By an article of his Magna Charta it was 
declared that common pleas should no longer follow the king. 
The court of common pleas was fixed at Westminster with a 
jurisdiction over pleas of land and wrongs not indictable. Indict- 
able wrongs were punished civilly and criminally by the court of 
king’s bench, which had also further jurisdiction (to prevent a 
failure of justice) over suits brought against those persons who 
were at the time of the commencement of the suit in its custody. 
The court of exchequer, which was established by William the 
First, had jurisdiction to recover the king’s debts and duties. The 
ecclesiastical courts had jurisdiction of spiritual matters. What is 
the meaning of the expressions ecclesiastical matters or causes, or 
spiritual matters or causes, for all these expressions mean the 
same thing? ‘ Let us see when this distinction of ecclesiastical 
or spiritual causes from civil and temporal causes did first begin 
in point of jurisdiction. Assuredly for the space of three hundred 
years after Christ this distinction was not known or heard of in 
the Christian world. For the causes of testaments, of matrimony, 
of bastardy and adultery, and the rest, which are called ecclesias- 
tical or spiritual causes, were merely civil and determined by the 
rules of the civil law, and subject only to the jurisdiction of the 
civil magistrate, as all civilians will testify with me. But after 
that the emperors had received the Christian faith, out of a zeal 
and desire they had to grace and honor the learned and godly 
bishops of that time, they were pleased to single out certain special 
causes wherein they granted jurisdiction unto the bishops. . . . 

“This then is most certain, that the primitive jurisdiction in all 
these cases was in the civil magistrate, and so in right it remains 
to this day ; and though it be derived from him, it remaineth in 
him as in the fountain. For every Christian monarch (as well as 
the godly kings of Juda) is custos utriusque tabule; and conse- 
quently hath power to punish not only treason, murder, theft, and 
all manner of force and fraud, but incest, adultery, usury, perjury, 
simony, sorcery, idolatry, blasphemy. Neither are these causes 
in respect of their own quality and nature to be distinguished one 
from another by the names of spiritual or temporal; for why is 


1 Davies Rep. The case of Premunire. 
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adultery a spiritual cause rather than murder, when they are both 
alike against the second table? or idolatry rather than perjury, 
both being offences likewise against the first table? And, indeed, 
if we consider the nature of these causes, it will seem somewhat 
absurd that they are distinguished by the name of spiritual and 
temporal ; for to speak properly, that which is opposed to spiritual 
should be termed carnal ; and that which is opposed to temporal 
should be called eternal. And, therefore, if things were called by 
their proper names, adultery should not be called a spiritual offence, 
but a carnal. But shall I express plainly and briefly why these 
causes were first denominated some spiritual or ecclesiastical and 
others temporal and civil. Truly they were so called, not from 
the nature of the causes, as I said- before, but from the quality of 
the persons whom the prince had made judges in those causes. The 
clergy did study spiritual things and did profess to live secundum 
spiritum, and were called spiritual men; and therefore they called 
the causes wherein princes had given them jurisdiction spiritual 
causes, after their own name and quality. But because the lay 
magistrates were said to intend the things of this world, which are 
temporal and transitory, the clergy called them secular or temporal 
men, and the things wherein they were judges temporal causes. 
This distinction began first in the court of Rome; . . . and as all 
their courts are called spiritual courts, so all causes determinable 
in those courts are called spiritual causes.” ? 

Defamation appears to have been a spiritual cause. Not only 
defamatory matter, which is now actionable at law, was actionable 
in the spiritual court, but that court had jurisdiction over all inju- 
rious language, whether verbal or written. Indeed it is hard to see 
how courts of law could entertain suits for defamation, for such 
suits could not (as far as we at the present time have the means 
of judging) be brought within the form of any then known action. 

By the statute of the 13th of Edward the First, called the Stat- 
ute of Westminster the Second, the clerks of the chancery were 
empowered to form new writs. This statute thus gave a process by 
which delicts similar to trespasses, but which were not committed 
with force,— as, for instance, slander and libel,—could be brought 
before the common-law courts. In the same year was enacted the 
statute Circumspecte agatis, which is commonly regarded by law- 
yers (though perhaps not by historians) as a statute passed in an 


1 Davies Rep., The case of Premunire. 
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endeavor to diminish the jurisdiction of the spiritual courts. Ac- 
cording to this statute “in case of defamation it hath been granted 
already, that it shall be tried in a spiritual court, when money is 
not demanded, but a thing done for punishment of sin.” The 
statute defines certain cases in which “ the king’s prohibition doth 
not lie” to the ecclesiastical courts. The writ of prohibition was 
the writ used by the superior courts of common law to restrain 
other courts from taking jurisdiction of causes over which the 
court issuing the writ wished itself to take jurisdiction. Several 
cases are to be found where prohibitions were issued against suits 
brought in an ecclesiastical court for debt; several are to be 
found where prohibitions were issued against suits brought in an 
ecclesiastical court for trespass, and for other causes of action over 
which the courts of common law had undoubted jurisdiction. 

When these statutes were passed it had long been the endeavor 
of the government to restrain and to fix within some bounds the 
jurisdiction of the ecclesiastical courts; but that endeavor met 
with a strenuous opposition. The common-law courts resorted to 
prohibitions in cases where the ecclesiastical courts took cogni- 
zance of matters which might have been litigated in the common- 
law courts. The ecclesiastical courts on their side wielded, against 
those who opposed them by suing out such writs, the terrible 
weapon of excommunication ; and it was owing to the use of this 
weapon against King John by the pope that the barons were enabled 
to extort from that unhappy monarch the first Magna Charta. This 
struggle was a protracted one. 

According to Bracton, it was the rule of the courts, ecclesiasti- 
eal and civil, that the accessorium must come under the same law 
and jurisdiction as the principale ; that is, that the jurisdiction 
over a thing drew to it the jurisdiction over all things accessory. 
It was by means of this rule that the court of king’s bench, by 
the fiction that the defendant was in its custody, and the court of 
exchequer, by the fiction that the plaintiff was indebted to the 
crown, were enabled to extend their respective jurisdictions over 
most of the matters originally pertaining exclusively to the court 
of common pleas. Upon this rule the common-law courts appear 
to have worked in getting from the spiritual courts jurisdiction in 
matters of defamation, when after the establishment of actions 
upon the case they themselves had the means of determining such 
classes of injuries. 


YUM 


604 SLANDER AND LIBEL. 


Before the invention of printing, libels were generally published 
by scattering the papers containing them in the streets, or by post- 
ing them in public places. Such libels were generally against the 
government, or against persons high in authority; and by the Theo- 
dosian code the publication of such libels seems to have been 
looked upon as an offence akin to treason, and was punished as 
a high crime. The common law of England appears anciently to 
have taken the same view of libel, and from the earliest times the 
publication of a libel has by that law been punished as a crime. 
Before the invention of printing, libels upon private persons must 
have been of rare occurrence, though two instances of such libels 
in the reign of Edward the Third are mentioned by Coke. In 
each of these cases the libeller was criminally punished. The art 
of printing was introduced into England in 1474, nearly two hun- 
dred years after the introduction of the action upon the case. 
When the knowledge of reading and writing became common, and 
the less injurious kinds of private libel came to the attention of 
the courts, they naturally would be held to be indictable as coming 
within the definition of the crime sanctioned by precedent; all 
defamatory matter in writing being libellous, and being indictable 
upon the criminal side of the court. After the introduction of the 
action upon the case, the court could consistently give a civil 
action for damages, both upon the ground that the principal mat- 
ter (that is to say the crime), being within its jurisdiction, that 
fact drew after it a civil remedy in damages as an incident, and 
also upon the ground that, having by the usual fiction the posses- 
sion of the criminal’s person, it was proper that a civil remedy 
should be sought against him in the court where he was, rather 
than that the plaintiff should be sent to the ecclesiastical court for 
a redress which that court, without the custody of the person of 
the delinquent, might be powerless to give. 

Let us see what actually took place in reference to the statutes 
of scandalum magnatum. In 1275 the first, and in 1378, the second 
of these statutes was passed. By these statutes slanders upon 
great men are made criminal offences. It is enacted by the second 
of these (2 R. 2 St. I. c. 5), that “ none shall devise or speak false 
news, lies, or other such false things of the prelates, dukes, earls, 
barons, and other nobles and great men of the realm,” &c., upon 
pain of imprisonment. Under these statutes the courts gave a 
civil remedy coextensive with the criminal one, and the “ great 
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men of the realm,” though not the common people (because the com- 
mon people are not within the statute), can maintain actions for 
slander for any spoken defamation without alleging special damage ; 
although the words spoken do not impute a crime or a specific 
disease, and although they are not spoken of the plaintiff in refer- 
ence to his trade or occupation. In other words, as to great men 
of the realm, there is no distinction between slander and libel in 
respect to what words will support an action, — oral and written 
defamation of such men being alike indictable. 

Spoken words which impute an indictable crime are actionable. 
A court of law having jurisdiction of the offence charged, and it 
being the business and the duty of that court to investigate charges 
of crime for the purpose of punishing the offender, this juris- 
diction might well be held to draw after it as an incident the right 
to investigate the charge, for the purpose of compensating the 
party injured by such a charge if it were false. But to give this 
jurisdiction the imputation must be direct: a crime must be 
charged. 

One might suffer as much pecuniary damage and as much loss 
of character from being called a thievish knave as from being 
called a thief. But to call one a thievish knave imputes a dispo- 
sition to commit crime, and not a crime committed, and as there 
is nothing to which the jurisdiction of the court can attach, such 
an accusation is not actionable ; while to call one a thief is a direct 
charge of crime and is actionable. In the first case supposed, the 
person defamed would be left to his redress in the ecclesiastical 
courts ; but in the second case, if the person defamed should seek 
redress in those courts, a court of common law might issue a writ 
of prohibition. 

The fact that it is actionable to impute to one the present hav- 
ing of the leprosy, syphilis, or plague, while it is not actionable to 
impute the having of any other disease, and not actionable to im- 
pute the having had even those particular diseases, may probably 
be accounted for in the same manner. “ When a person became 
affected with the leprosy, he was considered as legally and _politi- 
cally dead, and lost the privileges belonging to his right of citizen- 
ship. The church took the same view, and on the day on which 
he was separated from his fellow-creatures, and consigned for the 
remainder of life to a lazar-house, they performed over and around 
the yet living sufferer the various solemn ceremonials for the 
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burial of the dead, and the priest terminated the long and fearful 
formula of his separation from his fellow-creatures by throwing 
upon the body of the poor outcast a shovelful of earth, in imitation 
of the closure of the grave.”’! The form of the writ de leproso 
amovendo, was as follows: ** The king, to the sheriff, &c., or to the 
mayor and sheriffs, of London, greeting. Because we have received 
information that 1. of N. is a leper, and is commonly conversant 
amongst the men of the city aforesaid, and hath communication with 
them as well in public as in private places ; and refuses to remove 
himself to a solitary place, as the custom is, and as he ought to do, 
to the great damage and manifest peril of the men aforesaid, by 
reason of the contagion of the disease aforesaid ; we, being willing 
to take precaution against such danger, as to us appertains, and 
which is just and hath been used, be done touching the premises, 
command you, that taking with you certain discreet and lawful men 
of the city aforesaid, not suspected, who have the best knowledge 
of the person of the said I. of N., and of such disease, you go to 
him the said I. and cause him to be seen and diligently examined 
in the presence of the said men, and if you find him to be a leper, 
as before is said, then without delay, in the best manner you can, 
cause him to be carried away, and removed from the communica- 
tion of the said men, to a solitary place, to dwell there, as the 
custom is, lest, by such his common conversation, damage or peril 
should in any wise happen to the said men. Witness,” &c. As 
the leper was subject to this writ, the accusation of leprosy as well 
as the accusation of a crime might be held actionable, and upon 
the same ground. Persons suspected of having the plague were 
likewise by law removed to pest-houses and confined, so that the 
accusation of having this disease rests upon the same basis as the 
accusation of having the leprosy. To account for a charge of 
having the syphilis being actionable is more difficult. That disease 
was not known till the end of the fifteenth century. Whether upon 
its first appearance it was regarded as contagious, and so exposed 
the sufferer to a writ like the writ de leproso amovendo, or to any 
other legal form of removal and confinement, or whether the disease 
itself was so like in its outward manifestations to the appearance 
of that form of leprosy prevalent in England (which, from the best 
description given of the two diseases, appears to have been a fact), 
is a matter of conjecture. It was a disease very prevalent among 
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the clergy, and there is abundance of evidence to show that the 
having it was considered no more disgraceful, at any rate to a man, 
than the having any other severe disorder. 

Defamatory words spoken of a man, which touch him in his of- 
fice or the means by which he gains his livelihood, are actionable. 
The earlier cases appear all to relate directly to the administration 
of justice. ‘To bring such slanders as these within the jurisdiction 
of the common-law courts would not be difficult. The following are 
specimens of such cases: ‘“ Skinner, a merchant of London, said of 
Manwood, Chief Baron, That he was a corrupt judge; adjudged the 
words were actionable.” ‘ Stuckly, a Justice of the Peace, brought 
an action for these words: Mr. Stuckly covereth and hideth felonies, 
and is not worthy to be a justice of the peace ; adjudged the action 
would lie, because it is against his oath, and the office of a justice 
of the peace, and good cause to put him out of commission, and for 
this he may be indicted and fined.” ‘* Cotton, Justice of the Peace, 
brought an action against Morgan for these words: He hath re- 
ceived money of a thief that was apprehended and brought before 
him for stealing of certain sheep, to let him escape, and to keep 
him from the gaol ; adjudged the action would lie.” 

The growth of the law upon this point is shown by this case, de- 
cided Mich. 4 Jac.: “Carre brought an action against Rande for 
words, and declared that he was steward to divers great lords of their 
court-barons, and of the leets within their manors, and that he was 
steward of one A. of his court-baron, and of the leet within his 
manor. The defendant, of this not ignorant, said these words: 
Mr. Carre hath put a presentment into the juries’ verdict against 
me of 3s. 4d. for suing of Peter West forth of the court, contrary, 
&e., without the consent of the jury ; by the whole court, the action 
lies, because he doth accuse him of falsity in his office; but by the 
better opinion, if he had not alleged in his count that he was 
steward, the action would have lain.””! The following case, quoted 
from March? (Pasch. 17 Car.), shows that at that time the rule 
was not well settled. “Sir Richard Greenfield brought an action 
against Furnace for these words: Thou (innuendo Captain Green- 
field) hast received money of the king to buy new saddles, and 
hast cozened the king, and bought old saddles for the troopers. It 
was objected, that the action would not lie; and it was likened to 
these cases which I will cite, because they are worth the knowing. 


1 March on Slander, p. 51. 2 Tb. p. 53. 
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8 Car., the Major of Tiverton’s case. One said of him that the 
Major ‘had cozened all his brethren, &. Adjudged not actionable, 
9 Jac., in the King’s Bench: The overseer of the poor hath cozened 
the poor of all their bread. This was likewise said to be adjudged 
not actionable ; but I do somewhat doubt of this case, because the 
words do scandal the plaintiff in his office of overseer ; but to this 
it may be said, that this is an office of burden and trouble, and 
not of profit. 26 of the Queen, in the King’s Bench, Kerby and 
Walter’s case: Thou art a false knave, and hast cozened my two 
kinsmen; adjudged the words were not actionable. 18 of the 
Queen, in the King’s Bench: Serjeant Fenner hath cozened me 
and all my kindred; adjudged the words would not bear an 
action. Out of which case we may, by the way, observe this for 
law: that if a man say of another (without any precedent commu- 
nication of his office, place of trust, or profession), that he is a 
cozening or a cheating knave, or that he hath cozened any man 
thus and thus, that no action will lie for such words generally 
spoken ; otherwise if they be spoken in reference to a man’s office, 
place of trust, or profession. “And in the principal case, it was 
resolved by Heath, Justice, and Bramson, Chief Justice (the other 
justices being absent), that the action would lie, because the words 
did scandal him in his place of trust, and they said it was not 
material what employment the plaintiff had under the king, if by 
the speaking of these words he might be in danger of losing his 
trust or employment.” 

There also is an early class of cases, in which the plaintiff was 
an attorney. But an attorney is an officer of the court, and words 
spoken of an attorney in his conduct in the office of an attorney, 
touch the administration of justice as nearly as words spoken of a 
judge. To call a merchant a bankrupt was to subject him to the 
statutes of bankruptcy, and was held actionable upon the same 
principle that the accusation of a crime was actionable. That 
pecuniary loss was the gist of the action, or that damage to a 
man’s business would of itself furnish a ground of action in a 
temporal court, appears to be an idea which originated after the 
Reformation, when ecclesiastical courts had lost nearly all power, 
and had fallen into general contempt among the people. It is 
founded upon the idea that every thing relating to money or busi- 
ness is temporal, as pertaining to the matters of this world. The 
ecclesiastical courts, however, retained their jurisdiction over 
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things connected with marriage,— marriage having been made 
by the church a sacrament,—and over matters connected with 
testament, from the association in the mind between religion 
and preparation for death. There is much evidence to show 
that prior to the Reformation the spiritual courts were very un- 
popular with the people, and an inspection of the ecclesiastical 
proceedings in criminal causes from the year 1475 to 1640! makes 
one wonder at a state of society in which such courts could 
exist. Suitors, it is to be presumed, seldom resorted to them when 
they could obtain redress elsewhere. It is plain that those courts 
had two main guiding principles, — one to protect the clerks, and 
the other to plunder the laity. 

If this account of the origin of the common-law jurisdiction in 
matter of slander and libel is correct, it furnishes a reason for the 
slight mention of slander and libel to be found in the early books, 
and for the rapid increase of such actions after the Reformation ; 
which led to the complaint that the intemperance and malice of 
men’s tongues had wonderfully increased; whereas the fact was 
only that the intemperance and malice of men’s tongues was more 
taken notice of by common-law lawyers. 

By the Roman law to constitute an injury, under which head 
defamation came, an animus, an intention to do wrong, was neces- 
sary. In this respect injuries differed from cases falling within the 
lex Aquilia. In cases falling within the ex Aquilia, the mere hap- 
pening of the event gave the cause of action without reference to 
the intention of the person doing the act. By the canon law, also, 
a bad intent, called malitia, was necessary to constitute defam- 
ation. The defendant was punished pro salute anime, and the 
matter was not looked at in a legal, but in a moral point of view, 
to see if the speaking of the words was a sin. When courts of 
law took jurisdiction of defamation they seem to have applied to 
this animus of the Roman, or malitia of the canon law, the elabo- 
rate scholastic structure of malice which was being framed in the 
common law, —and the doctrine of implied malice was introduced 
into the law of slander. They affirmed that malice was in all 
cases necessary to maintain the action, and to find a malice which 
did not exist they implied it. They were like men who should 
persist in viewing all things through smoked glass, and should 
light candles to enable them to see through the glass; if they 

1 Hale. 
VOL. VI. 41 
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should remove the glass they would save their candles and see at 
least as clearly as before. The whole doctrine of legal malice is 
pure scholasticism, and obscures with a thick fog every thing it 
envelopes. In actions for malicious prosecution alone has it a 
semblance of a meaning, while in cases of homicide it means 
no one knows what, and in actions of slander it means nothing, 

In the case of Toogood v. Spyring,' it was decided that a state- 
ment made by a person in the discharge of a duty, public or pri- 
vate, legal or moral, or in the conduct of his own affairs, is a 
privileged communication. This is a direct return to the eccle- 
siastical law, resting the question of the maintenance of the action 
upon the question whether the publication were, or were not, in 
the opinion of the court, justifiable morally. Yet even in arriving 
at this simple conclusion the machinery of malice, express and 
implied, is used. Baron Parke says, “ An action lies for the mali- 
cious publication of statements which are false in fact and injuri- 
ous to the character of another (within the well-known limits as 
to verbal slander) ; and the law considers such publication as mali- 
cious, unless it is fairly made by a person in the discharge of some 
public or private duty, whether legal or moral, or in the conduet 
of his own affairs, in matters where his interest is concerned. In 
such cases, the occasion prevents the inference of malice, which 
the law draws from unauthorized communications, and affords a 
qualified defence depending upon the absence of actual malice.” 
A legal duty is a moral duty, and so is the prudent conduct of 
one’s own affairs. Would not the meaning of Baron Parke be 
fully expressed by saying, An action lies for the publication 
of statements which are false and injurious to the character 
of another (within the well-known limits as to verbal slander), 
unless such statements are fairly made by a person in the dis- 
charge of some moral duty ? 

Coke was one of the principal authors of the doctrines of im- 
plied malice, and he was deeply imbued with scholasticism. There 
are many passages both in his Institutes and in his reports which 
show the tendency of his mind toward such kinds of reasoning. 
For instance, in Keighley’s Case? it is said, “ And it was well 
observed, that every statute, ordinance, and provision which is 
made by force of the commission of sewers, ought to consist upon 
four causes: 1. The material cause, and that is the substance; 


11C.M. & R. 181. 2 10 Rep. fol. 139. 
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9, The formal cause, and that is the manner with convenient 
circumstances; 3. The efficient cause, and that is their authority 
according to their commission; 4. The final cause, and that is 
pro bono publico, et nunquam pro private.” Indeed scholastic 
philosophy flowed both into theology and into law; and theology, 
law, and a meaningless kind of jargon which passes for philoso- 
phy, are curiously blended in some of the old legal writers.? It is 
very clearly exhibited in the doctrine of implied malice. Coke 
divides malice in law into three kinds: 1. In respect to the man- 
ner of the homicide; 2. In respect to the person killed; 3. In 
respect to the person killing. Sir Michael Foster considers 
implied malice to mean “a heart regardless of social duty, and 
fatally bent on mischief.” Therefore the old allegation in an 
indictment, ‘ moved and instigated by the devil,” is an allegation 
that the homicide was committed with malice in law. Coke 
thought that a felony was a deed done, felleo animo, with an inten- 
tion acted upon by gall. Hale says the reason a lunatic cannot 
commit a crime is, that he has no gall. If he had any meaning, 
he must have meant that the gland necessary to secrete that fluid 
was absent in the lunatic, or else that it did not discharge its 
office. 

The science of special pleading probably owes its origin to 
the scholastic education of the lawyers. The oral pleadings, as 
seen in the year-books in the time of Edward the Second. have 
an unmistakable similarity to the forms of scholastic disputa- 
tion. The peculiar and exceptional mode of framing the dec- 
laration in actions of slander and libel, by which the words 
spoken are thrown into a direct proposition by means of aver- 
ments and innuendoes (and which form was probably adopted 
for the purpose of showing the court that it had jurisdiction of 
the subject-matter to which the defamation was regarded as an 
accessory), sometimes led the judges to apply logical tests to 
the words spoken, as if the words were propositions in them- 
selves, and as if as such they were a distinct subject of predi- 
cation. They sometimes lost sight of the question whether the 
matter was defamatory in seeing whether the matter could be 
stated logically as a proposition true in fact. For instance, take 
-Hasselwood and Ganet’s case : “** Whosoever is he that is falsest 


1 See also case of Sutton Hospital, 10 Rep. fol. 1. 
2 3 Inst. 229; Plowden, 354; Popham, 43. 
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thief and strongest in the county of Salop, whatsoever he hath 
stolen or whatsoever he hath done, Thomas Hasselwood is falser 
than he.’ Resolved that the words were actionable, with an aver- 
ment that there were felons within the county of Salop; but for 
default of such averment the judgment given in the common 
pleas was reversed in this court.”! Here if the defendant intended 
to call Hasselwood a thief, and the bystanders understood that he 
was called a thief, he was slandered whether there were or were 
not thieves within the county. The courts of the present day 
would not require an averment and proof of the existence of a 
devil before holding a publication libellous which should impute 
to one the commonly understood attributes of Satan. This way 
of looking at the subject accounts for the unreliability of many of 
the old decisions. 

Mr. Townsend has an introductory chapter upon language as a 
means of effecting injury. We do not think injuries done by lan- 
guage can be classified together for any useful purpose. One who 
instigates an assault by offering money to one who will commit it, 
inflicts an injury by means of language for which he is civilly 
responsible in damages. We think that for any useful purpose of 
legal classification such an injury might as well be classed with 
defamation as those injuries called malicious prosecution, fraudu- 
lent representations, or even those called slander of title. The 
treating together of distinct things because they have an unessen- 
tial similarity cannot tend to the clearness of ideas. The author 
has five chapters in which he endeavors to analyze the subject of 
slander and libel and to ascertain its general principles. His 
effort is ingenious and his work well done, but we cannot agree 
with him, because we do not believe in the existence of any such 
principles in this branch of the law. The book exhibits evidence 
of great pains and thought, and of a remarkable thoroughness of 
research. It is an endeavor to treat this branch of the law philo- 
sophically, but from its philosophy we dissent totally. 

This is the best treatise upon the subject of slander and libel, 
because by it one gets ready access not only to the early but to the 
latest decided cases. The latest decided cases upon this subject 
make the law. We are sorry to see so much learning and talent 
and patient research expended in an attempt to classify under 
general principles a branch of the law which in our opinion does 


1 March on Slander, 113. 
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not admit of such classification. Any one having occasion to use 
a book upon slander and libel for practical purposes will find 
this well adapted to his need. What fault we have to find is not 
with the author but with the subject. 


Nore. — During the time of the civil wars, and indeed throughout the middle 
ages, and till a much later time (as the practice of duelling shows), those holding 
the rank of gentlemen were not backward to right themselves if they were defamed 
by those holding an equal rank. The following letter, written the tenth of July, 
1461, and preserved among the Paston letters, throws light upon the state of society 
at the time it was written. 

“To the worshipful John Paston, and William Rokewode, Esquires, and to every 
each of them. 

“Right worshipful Cousins, I recommend me to you; and for as much as I am 
credibly informed how that Sir Miles Stapylton, knight, with other ill-disposed per- 
sons, defame and falsely noise me in murdering of Thomas Denys the coroner; and 
how that I intend to make insurrections contrary to the law; and that the said 
Stapylton farthermore noiseth me with great robberies, in which false defamations 
and false noisings the said Stapylton (in that his saying), he is false; that know it 
God. And for my plain acquittal, if he or any substantial gentleman will say it and 
avow it, I say to it contrary ; and by license of the King to make it good as a gen- 
tleman. And in this my plain excuse, I pray you to open it unto the lords, that the 
said Stapylton, &c., make great gatherings of the King’s rebels lying in wait to mur- 
der me ; and in this I may make open proof. Written in haste the 10th day of July, 
in the first year of the reign of Edward IV. 

“Joun BeRNere.” 
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RESPONSIBILITY FOR THE CONDITION OF DEMISED 
PREMISES. 


WE propose to consider in this article more particularly the re- 
spective and relative rights, duties, and liabilities of landlord and 
tenant in regard to premises, part of which is demised, and part 
retained or controlled by the landlord ; as this topic, though dis- 
cussed and illustrated in several recent cases, has received therein 
rather incidental than complete consideration. The decisions have 
turned chiefly on the application of the principle contained in the 
maxim sie utere tuo ut alienum non ledas. The cases, it is true, 
in which this question has arisen, have been mainly between the 
landlord and third parties, and have not, with a few exceptions, 
involved the mutual rights or liabilities of lessor and lessee. Butas 
even in this aspect the chief difficulty has lain not so much in the 
question what the duties and rights flowing from the ownership 
are, as what is the quantum of that ownership, we shall find it 
necessary in the first instance to consider other principles derived 
from the general nature of a demise; and it will be seen that the 
rule of caveat emptor, and the duty of the tenant as bailee, will go 
far, if not the whole way, to give a satisfactory solution to the ques- 
tions which arise. 

For a tenant is at once a bailee and a purchaser. He is a’ 
bailee because, his ownership being determinable and not absolute, 
yet being exclusive while it lasts, he is, by the mere fact of demise, 
and in the absence of special undertakings to that effect, charged 
with-a trust to restore the property in substantially ‘the same con- 
dition as when he took it, regard being had to its situation and 
character, and the period or nature of the use contemplated by the 
contract of letting, unless relieved from that duty by the terms of 
that contract or the act of the landlord. Hence, though the lease 
is silent as to repair, the tenant must give all reasonable effort to 
maintain that condition, and cannot charge his landlord either 
with this duty or with remunerativ: for its performance. Mum- 
ford v. Brown, 6 Cow. 475. 


There is, of course, a measure to this duty to be found in the 
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character and terms of the thing demised, and the tenant is not 
bound to give new for old; nor if the premises are ruinous is he 
bound to rebuild, or do more than patch them together and keep 
them wind and water tight: Burdett v. Withers, 7 A. & E. 136; 
Maniz v. Goring, 4 B. N. C. 451; Stanley v. Towgood, 3 B. N.C. 
4, &c.; in a word, to maintain the substantial identity of what he 
received by the demise: Taylor L. & T. (5th ed.) § 343. 

On the other hand, there is no liability whatever on the landlord 
to do substantial repairs, even of ruinous premises, because the 
tenant is not, —at least at the instance of the tenant, or so far as 
he is concerned; for the landlord is not bound, in the absence of 
contract, to do any repairs at all. Pomfret vy. Ricroft, 2 Saund. 
821; Cheetham v. Hampson, 4 T. R. 18; Kellenberger v. Foresman, 
13 Ind. 475; Elliott v. Aiken, 45 N. H. 30. Yet this popular im- 
pression of a complemental duty on the lessor, of doing such 
repairs as the tenant is not to do, seems to have been the basis of 
the decision of the able presiding judge in Johnson v. Dixon, 1 
Daly, 178; Eagle v. Swayze, 2 ib. 140; and receives countenance 
from some ill-considered expressions in other places. See Collins v. 
Barrow, 1 Moo. & R. 112, per Bayley, J. 

The foundation of this liability of the tenant is the same as in 
other cases of bailment of possession on hire ; and analogous to the 
duty of a common carrier, resting on the ground of the exclusive 
control which the bailee has over the property during the period 
of his possession. 

Again, a tenant isa purchaser. He buys the premises for the term, 
and therefore the rule of caveat emptor applies to their condition, 
at the time of demise or subsequently ; for having the opportunity 
to inspect them he cannot claim reimbursement for or immunity 
from any defective condition in which they may be found to be, 
and against which, as he might have protected himself by contract, 
he shall |} held by the terms of the contract which he has actually 
made. ‘his liability he incurs in his character as purchaser, for, 
as will be seen later, a licensee for hire, who acquires by his license 
only a revocable right and no absolute title to possession of real 
estate ( Wood v. Leadbitter, 13 M. & W. 838; McCrea v. Marsh, 12 
Gray, 211; Burton v. Scherpf, 1 Allen, 133), is charged with no 
such duty to inspect or consequent assumption of risk of the con- 
dition of the premises ; but, on the contrary, the owner is considered 
as absolutely warranting their soundness, and is held to the same 
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liability as a common carrier. Francis vy. Cockrell, L. R. 5 QB, 
184, 501; Brazier v. Polytechnic Institute, 1 Fost. & Fin. 507. 

It is well settled, therefore, that in the absence of fraud or ex- 
press misrepresentation, the landlord cannot be held responsible, 
nor the contract of demise be rescinded, because the premises are 
found to be defective, or out of repair, however extensively or 
radically ; nor even if the premises are wholly unfit for the use 
proposed to be made of them, unless the landlord has guaranteed 
their fitness for such use.’ These rights, moreover, when they 
exist at all, are distinct, and by the strict rule of law a right to 
hold the landlord in damages is not tantamount to a right to re- 
scind, however the former may be enlarged by the tendency of the 
modern doctrines of recoupment and circuity of action, or any met- 
aphysical subtleties, refining away the old and well-settled distine- 
tion between the quality and essential identity of the article sold. 
See judgment of Parke, B., Hurt v. Windsor, 12 M. & W. 68, 84. 

This rule of tenant’s risk is as old as the common law. The 
tenant, on accepting the demise and acquiring actual or legal pos- 
session of the premises, became responsible for the whole rent; 
and if he was not interrupted in his enjoyment by the landlord, or 
by paramount title, whatever might be the diminution of the ex- 
tent or deterioration of quality of the premises during the term, the 
whole rent issued out of the residue. Paradine v. Jane, Aleyn, 
26; Harrison v. Lord North, 1 Ch. Ca. 84; Carter v. Cummins, ib.; 
Brooke, Abr. Dette, pl. 72; f. 220, pl. 18; Pindar v. Ainsley, 1 T. 
R. 312; Belfour v. Weston, 1 T. R. 310; Holizapffel v. Baker, 18 
Ves. 115; and a host of more modern cases which follow and adopt 
these. See Taylor, L. & T. (5th ed.) § 872 and notes. There was 
still a substratum of ownership left him,—a right of exclusive 
possession of whatever was left of the demised premises, even 
though he was kept out of possession by a hostile army: Paradine 
v. Jane; or the public necessity : Harrison y. Lord North ; for the 
right was intact however slight the probability of repossession ; 
or his tenement was burnt: Monk v. Cooper, 2 Stra. 763; Pindar v. 
Ainsley, supra; for then he could rebuild. If his close was covered 
by a permanent inundation, le soile remaine, et le lessee avera le pisce 
en le eue, Roll. Abr. p. 236; or if his house became untenantable, 
he had the melancholy satisfaction that if he could not use it, 
nobody else could enter there until his term was out. Arden v. 
Pullen, 10 M. & W.321. The severity of the operation of this rule 
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on the unwary, who did not protect themselves by their contract, 
forgetting that the law, like other eye-servants, inservit vigilan- 
tibus non dormientibus, led to many attempts in which the bar, 
and a few instances where the bench sought to establish such 
casualties as an exception to and a relief from the tenant’s duties 
derived from his possession upon coutract and by purchase. Thus, 
in Brown v. Quilter, 2 Amb. 619, where an English court of 
equity sought to establish a milder doctrine, and in Ripley v. 
Wightman, 4 McCord, 447, and Bayley v. Lawrence, 1 Bay, 499, 
where a South Carolina court seceded from the well-settled law, 
the tenant was relieved. But these are but exceptions which prove 
the contrary rule, that holds a tenant to his term “ for better for 
worse” (Mumford v. Brown, 6 Cow. 475), and which may fairly be 
said to rest upon an unbroken line of authority. 

Certain covenants on the part of the lessor are understood to 
arise from the mere act of demising; or, as the doctrine was 
anciently technically stated, from the word “ demise” or “ let.” 
Hart y. Windsor, 12 M. & W. 68, 85, per Parke, B. But these 
were covenants for title merely, and were analogous to the ordi- 
nary covenants in a deed; being in substance covenants that the 
lessor had title, and a warranty that that title should continue. 
But in no case were these covenants held to extend to the quality 
of the demised property. Thus it is said by Parke, B., in Hart v. 
Windsor, 12 M. & W. 68, 85: “There is no authority for saying 
that these words imply a contract for any particular state of the 
property at the time of the demise, and there are many which 
clearly show that there is no implied contract that the property 
shall continue fit for the purpose for which it is demised.” That 
the lessee must have provided against in his lease, or he took 
the risk of all its defects. This indeed was but applying to a 
demise of realty the principle of caveat emptor as known in the 
sale of personalty. It is the established general rule that a pur- 
chaser of goods takes all risks of their general soundness, or even 
of their fitness for his known purpose. Upon this general rule 
certain exceptions have been engrafted, which sometimes from a 
want of careful application have encroached on the true domain of 
the rule itself. Thus it has been held that where particular goods 
are ordered of a manufacturer, there is an implied warranty on 
his part that they shall be reasonably fit in make and quality for 
the intended purpose. Shepherd v. Pybus, 3 M. & G. 868. The 
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reason of the exception indicates the true application of the 
rule,— there is no opportunity to inspect, and therefore no risk 
taken by the orderer, who does not get the identical thing he orders, 
and does not accept what is tendered. ‘Che right to resist payment 
of the price depends therefore on the question whether the buyer 
has got the identical article ordered, not on the question of its 
quality ; for it is based upon and tantamount to a right to rescind, 
which could not arise at common law, after delivery, unless the 
buyer could say that the article delivered was essentially not 
the article bargained for, and not merely that it was inferior in 
quality, if like in kind. Metcalf, Contr. 30, 31. Influenced how- 
ever by, but wrongly applying the principle of the exceptions to the 
rule of caveat emptor, it was held at Nisi Prius, in Edwards vy, 
Etherington, Ry. & M. 268, by no less able a judge than Lord Ten- 
terden, that in use and occupation for a dwelling-house, let at an 
agreed rent by a written memorandum, the tenant could success- 
fully defend, and was justified in quitting, on the ground that the 
house was unsafe. This decision, as will be perceived, involved 
not merely the landlord’s liability for the fitness of the premises 
as on a covenant, but made that fitness a condition precedent justi- 
fying rescission. Salisbury vy. Marshal, 4 C. & P. 65, also an ac- 
tion of use and occupation and also at Nisi Prius followed. Here 
Tindal, C. J., held, on a like state of facts, unfitness a defence, 
but was governed somewhat by the words * he [the tenant] occu- 
pying,” which he thought constituted a condition precedent. In 
Collins v. Barrow, 1 Moo. & R. 112, on a like action and state of 
facts, except that the tenant had expressly agreed to do tenant- 
able repair, Bayley, J., ruled that as this did not bind him to 
extraordinary effort to remove the defect (imperfect drainage), he 
might successfully defend; seemingly considering the landlord’s 
duty complemental to the tenant’s, and that if the tenant was not 
bound to repair the landlord must be. In Cowie v. Goodwin, 9 C. 
& P. 378, a similar rule was applied. All these cases, except 
the last, as well as the one which follows, make the landlord’s 
liability not a covenant but a condition, and that a condition 
precedent ; because they assert an absolute right to rescind. In 
Smith v. Marrable, 1 Carr. & M. 479, the same doctrine was reas- 
serted by Lord Abinger on a like case, except that the demise 
here was of furnished rooms, which decision was affirmed by the 
Court of Exchequer, 11 M. & W. 5; the case being put by all the 
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judges on the authority of the preceding cases and the principle 
there declared. The defect complained of was that the furniture 
was infested with bugs. But the same court had the year before 
enforced the ancient rule, in all its severity, in the case of Arden 
y. Pullen, 10 M. & W. 321, and held a tenant liable for rent not- 
withstanding the premises were dangerously unfit for occupation. 
The authority of Collins v. Barrow was denied, the court saying 
the only excuse for a tenant lay in the lessor’s fraud or improper 
concealment ; and distinctly laying down the duty of inspection : 
“the tenant ought to examine the house before he takes it.” 
Per Alderson, B. In the following year the question was agair 
brought before them in Sutton v. Temple, 12 M. & W. 52. The 
action was indebitatus assumpsit on a memorandum of agreement 
to rent for a fixed time and rate the pasture or eatage of a certain 
field. Plea, that the grass was infected with a poisonous sub- 
stance which killed defendant’s cattle. This was held bad on 
the ground that there was no warranty by the landlord that the 
premises were fit for the known purpose for which they were 
demised.* Lord Abinger, whose ruling in Smith v. Marrable had 
rather been acquiesced in than approved of by the other members 
of the court, endeavored to distinguish that decision, though he 
evidently was sorely pressed to do so successfully. His ground 
of distinction was, that there the demise was mainly of personalty, 
and so the rule of Arden vy. Pullen and the older cases of demise 
of realty did not control it, because the rent flowed mainly from 
the furniture or personal property demised. 

The rent here was technically such, and not merely compensation 
for use and occupation ; and it is somewhat singular to hear such a 
ground advanced by an English judge, — in view of the uniform 
rule there maintained that rent never flows except from the realty : 
Spencer's Case, 5 Co. 16, 3d resolution ; Newman v. Anderton, 5 B. 
& P. 224; Farewell v. Dickenson, 6 B. & C. 251; Salmon v. Mat- 
thews, 8 M. & W. 827; so that even the wilful removal by the 
lessor of the personal property would be no eviction and answer 
toa suit for rent. Jbid. His lordship exemplifies the supposed 
warranty of fitness in this case by adducing some parallel in- 
stances of a right to rescind. ‘ Suppose a chemist supply medi- 
cines of another description than that which is suitable or proper 
for the patient, he is not entitled to any compensation.” Perhaps 
not, if he is to prepare extract of dandelion and gives belladonna, 
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and the victim’s executors could doubtless swinge him in dam- 
ages: Thomas v. Winchester, 6 N. Y. 397; but if he is not ordered 
to prepare a special article, which from his business he warrants, 
but simply sells over his counter a cake of soap, is he to repay the 
price because the soap is poor? The distinction is that well recog- 
nized one between quality and kind, which underlies the contract 
of demise as well as the sale of personal property, — the latter alone 
giving the right to rescind and hence to resist the payment of 
price; the former, unless accompanied by a warranty, being barred 
by the rule caveat emptor. The same criticism applies to his lord- 
ship’s other “ modern instances” of insufficient chairs, imperfect 
furniture, and infested beds: “if bugs be found in the beds even 
after entering into possession of the house, the occupier is not 
bound to stay in it.” We sympathize with his lordship’s horror 
of bugs, but are hardly prepared to say that bugs will change the 
identity of the house they infest. He should have comforted him- 
self with Petruchio’s stout declaration: ‘Tush, fear boys with 
bugs!” It is somewhat remarkable, however, that he immediately 
goes on to say, “ Where the party has had an opportunity of person- 
ally inspecting a ready furnished house by himself, fc. . . . perhaps 
the objection would not arise.” This concedes the whole point, for 
the tenant always has or may have such an opportunity. He does 
not order the house supplied by a manufacturer, or a dealer skilled 
in preparing houses. He hires only what he can see, as he does 
the article he buys at a shop: and, as was said in Arden v. Pullen, 
* he ought to examine the house before he takes it.” Baron Parke 
says, “If there were an implied condition that the premises were 
fit for the purpose for which the tenant took them, . . . it is difficult 
to see where such a doctrine would stop. No authority has been 
cited to support such a doctrine.” “One class of cases is where 
there is an agreement for a specific chattel in its then state, then 
there is no implied warranty of its fitness or merchantable quality ; 
another class of cases is where a person is employed to make a 
specific chattel, — there the law implies a contract on his part that 
it shali be fit for the purpose for which it is ordinarily used; and 
there is also an intermediate class of cases, where goods are 
ordered for a particular purpose from a person in a particular de- 
partment of trade, — in that case there is authority for saying that 
they shall be fit for that specific purpose.” He nevertheless 
adopted Lord Abinger’s distinction of Smith v. Marrable, aud did 
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not overrule that case. But he did overrule Collins v. Barrow 
and Edwards v. Etherington, upon whose authority, and not at 
all on that distinction, he had gone in his judgment in Smith v. 
Marrable. Rolfe and Gurney, BB., submitted to the distinction 
taken by Lord Abinger, though distinctly intimating that they did 
not perceive its soundness; the former also saying that if Smith v. 
Marrable could not be distinguished he should prefer at once to 
overrule it. In the next year came the case of Hart v. Windsor, 
12M. & W. 68. This was debt for rent on an agreement for a 
fixed time and rate of occupation of a house and garden ground. 
Defence, that the house was unfit for occupancy at and after 
demise because of bugs. But these insects were much less potent 
than their predecessors in Smith v. Marrable. The plea was 
overruled, and it was held that on a demise of real property there 
is no warranty by the landlord that it is or shall be fit for the use 
intended. The court did not overrule Smith v. Marrable, and if 
it is to stand the result seems to be that bugs are no defence to 
an action for rent on a demise of a house, but are in a like action 
a demise of a house and furniture, though no rent issues out of 
personal property, and the whole rent may well issue out of any 
residue of the realty. See cases supra. All the other cases to the 
same point, as Smith v. Marrable, are overruled, and the broad 
result is stated that in a demise there is absolutely no warranty 
of fitness by the landlord. It is worthy of notice that in this 
case, for the first time, the point was taken that the defence at- 
tempted set up a right to rescind, because it implied a condition 
precedent, and not merely a covenant of fitness by the lessor; and 
this view — which we have above referred to — is sustained by that 
acute judge, Parke, B. “Ifsuch a contract is implied by law, it 
would be no defence where the tenant has actually occupied ; his 
remedy would be by a cross-action, and to institute a valid de- 
fence on the ground of the breach of this contract, the law must 
give also a right to abandon the lease upon the breach of it; that 
is, to make a defence the law must imply not merely a contract, 
but a condition that the lease should be void if the house were 
unfit for occupation.” This and the preceding decision restored 
the English law of demise to a parity with that of sales in the ap- 
plication of the principle of caveat emptor, or that the tenant takes 
all the risk of the construction and defects of the premises in the 
absence of fraud or misrepresentation. In determining what would 
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constitute such fraud it was further held in Keates v. Cadogan, 10 
C. B. 591, that silence and omission to disclose a known defect, 
without express misrepresentation, would not be enough to justify 
the lessee in avoiding the lease; and the same doctrine was en- 
forced in Gott v. Gandy, 2 Ellis & B. 845; Hazlett v. Powell, 30 
Pa. St. 293 ; and these cases, while deciding this point, necessarily 
affirm the ground taken in Hart v. Windsor. Indeed this never 
has since been questioned. _ 

It has been suggested that the several cases cited before Smith 
v. Marrable, while overruled as to any express liability of the land- 
lord for the condition of the premises, and consequently any right 
to rescind the contract of demise on that ground, may be sustained 
on the ground that they were severally actions of use and occupation ; 
that in this action, by the terms of the Statute Geo. II., not rent is 
sought to be recovered, but only a compensation for use, and that 
if there has been no beneficial use, or a use but partly beneficial, 
the tenant may show this in bar or reduction of the compensation 
claimed ; that is, that the action was in the nature of a mere quan- 
tum meruit or valebat, and not upon an agreement at all. This 
doctrine has rested on the notion that the Statute Geo. II. gave 
this action. Cleves v. Willoughby, 7 Hill, 83. That this was a 
' mistaken idea we have before shown: 6 Am. Law Rev. 7, and cases 
there cited; and that the statute, so far from creating that action, 
merely removed one bar to assumpsit for use and occupation, 
while debt for use and occupation lay at common law irrespective 
of the statute. Gibson v. Kirk, 1 Q. B. 850. It is true, indeed, 
that the cases now commented upon were assumpsits, but in every 
case there was an express agreement for a fixed rate of rent and 
term, and there seems to be no reason why the landlord’s electing 
to sue in use and occupation, instead of assumpsit or debt on the 
contract, should be a waiver of the express agreement by the tenant 
as to the quantum of rent, when, by the very language of the stat- 
ute, that agreement was made the evidence of that amount. In- 
deed, the effect of the decision in Gibson v. Kirk seems to be to 
put the action of use and occupation on the same basis as any 
common indebitatus count, and not as a quantum valebat, and that 
it will lie wherever there has been an express agreement, if that 
has been “so far performed that nothing but the duty to pay money 
remains ;” and that the agreement shall be as conclusive in the 
one case as in the other. 
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But even if the action stood on a quantum valebat merely, there 
is no reason from the shape of this action any more than of an ac- 
tion of debt or indebitatus assumpsit, why the landlord should be 
made chargeable for a defective condition of the demised premises, 
for which the cases have established that he is in no way responsi- 
ble, since he sues, not for what the premises turn out to be worth to 
the purchaser, but for their market value, subject only to such de- 
ductions as by law he is responsible for, in exactly the same way as 
a dealer who sells without naming his price may recover that in a 
quantum valebat, without deduction for defects of quality. In a word, 
the rule caveat emptor applies as strongly in a quantum meruit as 
in special assumpsit. And the tenant having bought the term, can- 
not, after acceptance thereof, rescind his contract for defects for 
which no fault is imputable to the landlord. Indeed, if this were 
not clear in principle, it is clearly settled by authority. In the case 
of Jzon v. Gorton, 5 Bing. N. C. 501, in use and occupation for a 
tenement which was destroyed by fire after entry, the court held 
such destruction no defence, but that the tenant’s right of pos- 
session continued till the expiry of his term. “ The cases,” says 
Tindal, C. J., “in which the tenant has been allowed to withdraw 
himself from the tenancy and refuse the payment of rent, will be 
found to be cases where there has been either error or fraudulent 
misdescription of the premises which were the subject of the let- 
ting, or where the premises have been found to be uninhabitable 
by the wrongful act or default of the landlord himself.” 

The courts of this country have adopted the principles of the com- 
mon law re-established by the cases in 12 M. & W. with hardly an 
exception. Some doubts seem for a time to have arisen in several 
cases in consequence of the decisions there overruled, and prior to 
that decision ; but the current of authority here is now completely 
in accordance with the rule of that case. Leavitt v. Fletcher, 10 
Allen, 119; Foster v. Peyser, 9 Cush. 242; Cleves v. Willoughby, 7 
Hill, 83; Taylor, L. & T. § 381, and cases cited. Thus in Howard 
v. Doolittle, 3 Duer, 464, the case of Smith v. Marrable is wholly 
denied, and the tenant, on entering, is held to take the risk of the 
condition of the premises, even if that amounts to a nuisance. 

But while such is the rule of law in relation to the tenant, a 
very different rule prevails as to third parties. The landlord by 
demising premises does not discharge himself of a certain respon- 
sibility therefor. Precisely for the same reason that the tenant is 
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bound by the condition of the premises, a stranger is not; for, 
having no opportunity to inspect, or to protect himself by contract, 
the rule caveat emptor can have no application to him, and he may 
hold the landlord responsible for whatever defects are chargeable 
to him rather than the tenant, in the character of the premises 
demised. The measure of the landlord’s responsibility has, gen- 
erally speaking, been well established, and, after demising, he has 
only been held for defects of original construction ; unless he re- 
news the lease, redemises the term, or in some other way adopts 
the premises as his own. In the case of Rich v. Basterfield, 4 C. 
B. 783, a strong protest was made against the doctrine which 
King v. Pedly, 1 A. & E. 822, had sanctioned, that, wherever the 
construction was such that in its ordinary and natural use the 
structure would be or produce a nuisance, the landlord was liable, 
notwithstanding the demise. Prior to the latter case it had been 
settled by Roswell v. Prior, 12 Mod. 635, that while a landlord is 
liable for the creation, and the tenant for the continuance of the nui- 
sance, the landlord is also liable for the continuance if he demised 
the premises with a nuisance upon them ; for by his receipt of rent 
he adopts such continuance. See also King v. Moore, 3 B. & Ad. 
184; Cheetham v. Hampson, 4 T. R. 318. In King v. Pedly the 
indictment was for a nuisance arising from the imperfect drainage 
from a house of office connected with tenements let by defendant. 
The decision was placed by Lord Denman on the ground that “ the 
nuisance was the natural consequence of the erection,” and that 
the lessor should have reserved a right to cleanse; in which view 
two other judges agreed ; while Littledale, J., put the decision on 
the ground of a reletting. There was, however, no evidence of a 
reletting with the premises in an offensive state; there was no ex- 
isting nuisance then, but only a knowledge by the lessor that the 
premises had been offensive. It may be admitted that Lord 
Denman’s language is broad, but it is not easy to restrict it. 
Certainly the rule proposed in Rich v. Basterfield does not sug- 
gest the true limit, for a landlord surely contemplates the natural 
use of the premises by the tenant, and may fairly be supposed to 
intend what he voluntarily permits; and it is hard to see upon 
what principle the tenant is to be cut off, for the landlord’s benefit, 
from enjoying any part of the premises demised, or in any way con- 
sistent with that demise. And if any such restriction is intended, 
the authority of the decision of King v. Pedly seems clear, that it 
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should be expressed in the lease, and the landlord protect himself 
by a proper clause to that effect. In Rich v. Basterfield, the nui- 
sance complained of was the smoke from a chimney built by the 
— landlord in and over a one-story tenement used as a shop, and 
demised by him in that condition. It was argued for the defendant, 
that the nuisance lay in the use, not the construction; as if the 
declaration had stopped with the erection of the chimney, it would 
have been bad on demurrer, as that was a perfectly lawful act, and 
therefore the tenant was responsible for the nuisance, as that was 
caused by his new act in using the chimney. And this view seems 
to have been the one adopted by the court ; and their decision pro- 
ceeded on the ground that the landlord could only be held liable for 
the nuisance from the use of the chimney on the ground of master 
and servant, viz., that the use by the tenant was compulsory at the 
will of the landlord. Cresswell, J., in delivering the judgment, 
says: “ Nor had he (the landlord) entered into any contract, ex- 
press or implied, with the tenant to make fires of any kind. The 
latter might wholly have abstained from making fires without 
being subjected to any complaint by the landlord, . . . or he might 
have abstained from making fires at all when the wind was in such 
a direction as to carry the smoke to the plaintiff’s house. It being, 
therefore, quite possible for the tenant to occupy the shop without 
making fires, . . . it seems impossible to say that the tenant was 
in any sense the servant or agent of the defendant in doing the 
acts complained of.” To apply the rule given in this case, the 
landlord is not responsible for any thing the tenant could have 
abstained from, and yet have barely inhabited the premises. It is 
hard to see what right of user or benefit of his demise is left the 
tenant under this rule. 

A class of cases referred to by the court is to be distinguished 
from the question now under discussion, namely, those, like Bush 
v. Steinman, 1 B. & P. 404, where the employee of one who had 
contracted with the owner of the property to do certain work there- 
on, having caused by his negligence an injury to a stranger, the 
owner was held therefor. This doctrine at first attempted to be 
distinguished from later contrary decisions, on the ground that it 
related to fixed property, and they to personal: Laugher v. Pointer, 
5 B. & C. 547,559, 560; Quarman v. Burnett, 6 M. & W. 499, has 
received no countenance in America; see Hilliard v. Richardson, 
3 Gray, 349, and cases there cited; and was with the attempted 
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distinction overruled in Rapson v. Cubitt, 9 M. & W. 710; Milli. 
gan v. Wedge, 12 A. & E. 737; Allen v. Hayward, 7 Q. B. 960, 
and Reedie v. London & N. W. R.R., 4 Exch. 244,256. But it is 
conceded in this last case, as it is apparent in the others also, that 
“ the owner of real property may be responsible for nuisances oc- 
casioned by the mode in which his property is used by others not 
standing in the relation of servants to him, or part of his family.” 
And it is added, “ his liability must be founded on the principle 
that he has not taken due care to prevent the doing of acts 
which it was his duty to prevent ;” as, “if, for example, a person 
occupying a house or field should permit another to carry on there a 
noxious trade, so as to be a nuisance to his neighbors, it may be 
that he would be responsible, though the acts complained of were 
neither his acts nor the acts of his servants. He would have 
violated the maxim sie ulere tuo ut alienum non ledas.” It is 
evident, therefore, that though the decision of Bush v. Steinman 
is not maintainable, the principle of that case does not affect or 
apply to the liability of the landlord on the grounds now urged by 
us; and the validity of those grounds are distinctly recognized by 
the very cases in which the authority of Bush v. Steinman is denied. 
Another class of cases, proceeding on quite a distinct principle 
from the one now under consideration, but suggesting a parallel 
and illustrative ground of liability on the landlord, includes those 
where the owner of property is held responsible for the acts of em- 
ployees of his contractor over whom he retains or exercises con- 
trol, simply by force of the principle of the maxim respondeat 
superior. See Leslie v. Pounds, 4 Taunt. 649; Burgess v. Gray, 
10. B. 578; Bonomi v. Backhouse, 1 E. B. & E. 622; explained 
by Erle, J., in Todd v. Flight, 9 C. B. nN. 8. 383. So if the land- 
lord receive a greater rent on account of the character of the 
premises complained of, he is to be considered as adopting and 
upholding the nuisance committed thereon. Rich v. Basterfield, 4 
C. B. 783, 803, per Cresswell, J. . 
It is frequently laid down, and is undoubtedly true as a general 
proposition, that for the condition of the premises the public looks 
in the first instance to the occupier. Payne v. Rogers, 2 H. Bla. 
350; Milford v. Holbrook, 9 Allen, 17; Cheetham v. Hampson, 4 
T. R. 318; Kirby v. Boylston Market, 14 Gray, 249; Common- 
wealth v. Watson, 97 Mass. 562, 564; and it may well be that 
there are cases where, from the nature of the act to be done, — the 


XUM 


CONDITION OF DEMISED PREMISES. 627 


neglect of which is a nuisance, —or from the terms in which the 
doing of that act is enjoined by statute, the nuisance may be charge- 
able solely upon the occupier. Russell v. Shenton, 3 Q. B. 449. 
Commonwealth v. Watson, supra; and it is hence inferred, and not 
infrequently stated, that the ground of the landlord’s responsibility 
is his assumption of the same character. But it is submitted that 
this is not the true ground of the landlord’s liability, which stands, 
as we shall presently see, on the principles of the law of agency, 
and founding it on any other ground might induce a very mistaken 
limit thereto. 

A recurrence to the early decisions on the responsibility for a 
nuisance will best repel this idea, and show that the basis of the 
landlord’s liability was not his occupancy or present ownership, but 
his original act in creating the defect, even where this defect was 
made operative by one over whom he had no control. This ap- 
pears in the clearest light in the authorities which hold the creator 
of the nuisance liable after he has conveyed in fee, either on the 
levavit or sustinuit: Penruddock’s Case, 5 Co.100 6, 101; Plumer 
v. Harper, 3 N. H. 88; Woodman v. Tufts, 9 id. 88, 91; see also 
Beswick v. Cunden, Cro. El. 402; and which present a much 
stronger case than a similar liability in a lessor, because the latter 
has a reversion, #.e., a present general title and future right of pos- 
session of the premises, which the lessee is by his contract bound 
to restore in the same condition as when demised, and cannot 
alter without liability for waste; while the grantee in fee has 
an absolute right to do as he pleases with the granted premises, 
and his continuance of the structure which causes the nuisance is 
a voluntary act, as he may at any moment abate it or alter the 
tenement as he will. In referring to the early cases some confu- 
sion may arise if the peculiar nature of the different remedies for 
nuisance is not adverted to. By the common law these were either 
for damages, or for damages and abatement. The first was only 
by an action on the case, and lay by and against any one entitled 
to the respective tenements whatever his title. In Beswick v. 
Cunden, Cro. El. 520, it is indeed held that it did not lie where 
either of the others would. But the reverse was decided in Leverett 
v. Townsend, ib. 198; Alston v. Pamphyn, ib. 466 * ; and Cantrel v. 
Church, ib. 845; and is stated as law by Lord Hale, note (a) to 
Fitzh. N. B. 183 N. The second remedy was either by writ quod 
permittat prosternere, lying only by and against freeholders, and 
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intended to supply the insufficiency of the regular writ or assize of 
nuisance; or was by the latter writ, which also lay not only for or 
against feeholders merely, but only against the original creator of 
the nuisance, until by Stat. 138 Edw. 1, c. 24 (Westm. I1.), it was 
extended also against his alienee. As, however, each continuance 
of an existing nuisance is a fresh nuisance: 3 Bla. Comm. 221; 
Fish v. Dodge, 4 Denio, 317; Sewall, J., Staple v. Spring, 10 
Mass. 72; case well lay against the feoffee for continuing and 
maintaining, while the feoffor, notwithstanding his conveyance, 
was liable as the original creator, in an assize or writ of nuisance, 
as wellas in case: eases supra. And this writ lay against him with- 
out notice: Penruddock’s Case, supra ; but the feoffee was liable to 
a quod permittat only after notice : ibid.; a reasonable doctrine cer- 
tainly, as this writ was for abatement as well as damages. It has 
hence been inferred in some modern cases that the feoffee was 
liable in case only after like notice. McDonough v. Gilman, 3 Al- 
len, 264, and cases cited. But this seems questionable, as a clear 
distinction may well obtain between the right of the feoffee, who 
did not create the nuisance, to notice before he is entered upon 
for actual abatement thereof, and a similar right before being 
made responsible in damages, merely; and the law was so held 
in Anderson v. Diekie, 26 How. Pr. 105; Brown v. Cayuga R.R., 
12 N. Y. 486. 

However this may be, the liability of a feoffor in any form for 
a nuisance erected by him, merely because it is continued by the 
feoffee, whom he does not compel to maintain it, is a strong ground 
for the liability of a lessor for an originally defective construction 
which becomes an active nuisance by its natural use in the hands 
of the lessee, who is entitled to that use because he has paid for 
it, and who can use the premises in no other way. 

In a certain class of cases the landlord has been held responsi- 
ble for defects in the demised premises, which amount to a nui- 
sance or produce injury, where hé has entered into an engagement 
or covenant with the tenant to repair, on the ground that though 
the premises are in the occupation of the tenant, and he is primd 
facie liable as occupier, yet to prevent circuity of action, the 
landlord, who is liable to the tenant, may be held directly in an 
action by the person injured. Milford v. Holbrook, 9 Allen, 17; 
Lowell v. Spaulding, 4 Cush. 277; Payne v. Rogers, 2 H. Bla. 
350; Durant v. Palmer, 5 Dutch. 544, 546. But it seems un- 
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necessary to call in aid this doubtful principle of circuity of action, 
—a questionable principle at best, aud peculiarly one of last re- 
sort, and whose operation thus broadly applied is counter to every 
just notion of privity of action. The ground of the landlord’s - 
liability is not contract at all, but misuse of his own property to 
the direct detriment of the third party : Carson v. Godley, 26 Pa. St. 
111, 117; and if the tenant is to be considered as coming into the 
matter at all, it is simply as the landlord’s agent, and these cases 
may well rest on the doctrine of respondeat superior, as the deterio- 
ration of the premises by the tenant which produces the injury is 
under the landlord’s control, and as quoad hoc the tenant does not 
intervene as a principal between the public and the landlord, the 
latter may be directly sued. 

Upon this ground it has been held in some well considered cases 
in New York, that the true rule of the original owner’s liability was 
found in the extent to which he upheld the nuisance, by his under- 
taking in the instrument of conveyance: Waggoner v. Germaine, 3 
Denio, 306; where one erected a dam of such a height as to flow 
plaintiff’s land, and, then conveying, was held in an action of case, 
because he conveyed “with covenants of warranty for quiet enjoy- 
ment and the right to flow as far as had theretofore been necessary 
for the use of the mills on the premises by the dam at its then 
height.” If we should apply to this case the doctrine of Rich v. 
Basterfield, it was the grantee’s duty here to abstain for his grant- 
or’s benefit from permitting the water to rise to such a height as to 
cause the nuisance. The court distinguished the earlier decision 
of Hunt v. Aikin, 15 Wend. 522, by the want in that case of any 
covenant of warranty, or engagement to uphold the nuisance com- 
plained of. 

As, therefore, the tenant is authorized by the demise to make 
any natural, or rather ordinary use of the premises, the liability 
of the landlord stands well on the law of agency. House v. Metcalf, 
' 27 Conn. 631. Whatever from the ordinary import of the terms 
of the contract the tenant is by the landlord authorized to do, the 
latter must be supposed to have contemplated. The natural or 
ordinary use of the premises for the purpose for which they are 
demised is certainly as much within the contemplation of the land- 
lord as the wilful act of the conductor in wresting away a female 
passenger’s parasol and assaulting her, to enforce collection of her 
fare, was within the scope of his employment and contemplation 
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of the corporation that hired him. Ramsdenv. B. ¢ A. R.R., 104 
Mass. 117; Howe v. Newmarch, 12 Allen, 49. 

In direct analogy to the doctrine we maintain is the well-settled 
rule applied to the sale of dangerous articles when due care is not 
exercised to prevent their occasioning injury to third parties, into 
whose hands they may come. These cases are to be carefully dis- 
tinguished from those in which the original act was unlawful, and 
the doer thereby rendered responsible for all consequences to any 
remote party, upon whom, after the intervention of other agents, 
the injury is inflicted; as in the leading case of Svott v. Shepherd, 
2 W. Bla. 992, where the first thrower of a lighted squib in a public 
place was held liable for the harm eventually occasioned ; or Van- 
denburg v. Truax, 4 Denio, 464, where the defendant, armed with 
a pickaxe, pursuing a boy into a wine-store, was held liable for wine 
spilled by the boy’s overturning a cask ; or Congreve v. Smith, 18 N. 
Y. 79, where the defendant, obstructing the highway without license, 
was made responsible for negligence of his contractor’s employee. 
See also Owings v. Jones, 9 Md. 108. But though in the class of 
cases first referred to, the original act of sale was lawful, yet the 
seller was bound to take reasonable precautions, by notice or other- 
wise, that no injury should accrue from the dangerous character of 
the subject of the sale. Wellington v. Downer Kerosene Co., 104 
Mass. 64. So, Vaughn v. Menlove, 7 C. & P. 525, where case was 
held to lie against defendant for erecting a hay-rick on his own 
land so defectively that it caused plaintiff's cottage to burn down. 
Precisely upon this ground the landlord demising a defectively-con- 
structed as well as a ruinous or offensive structure, is bound to 
secure its safety by requiring proper covenants of repair by the ten- 
ant, or reserving to himself a like right. 

The course of decision in the English courts since Rich v. Bas- 
terfield, if it has not shaken that case, has certainly not denied the 
authority of the decision there impugned. In Todd v. Flight, 9 C. 
B. N. 8. 377, the owner was held liable for injuries caused by the fall 
of a stack of chimneys which were in a ruinous state at the time of 
‘dentise, he having taken no pains at or since demise to secure 
them. “If the wrong,” says the court, after citing Rex v. Pedly, 
and similar cases, “ causing the damage arises from the non-feas- 
ance or misfeasance of the landlord, the party suffering damage 
from the wrong may sue him.” See Robbins v. Jones, 15 
id. 221. It is true that in this case the premises threatened to be- 
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come a nuisance when they passed out of the defendant’s posses- 
sion, but they did not become so until afterwards, and he was held 
liable, because he suffered them to become such by his neglect to 
repair himself or to provide for their repair by proper covenants. 
But it may be urged that the case is different where the act of the 
tenant intervenes. It is, however, clear that the act of the tenant 
did not change the character of the premises demised or originate 
the nuisance : it at most awoke one that was dormant; and if it was 
an act of negligence to use the landlord’s original defective con- 
struction, it was at most of contributory negligence, and as the 
contributory negligence of another does not render the original 
wrong-doer less liable (MeCahill v. Kipp, 2 E. D. Smith, 419), 
the act of the tenant in Rich v. Basterfield, in merely making the 
ordinary and natural use of the premises, creates no legal difference 
between that case and the case of Zodd v. Flight. It may be that 
where the nuisance would cease if the new actor did not give it 
new life, the original wrong-doer is not liable. But where the nui- 
sance exists throughout the new party’s possession, and will return 
to its original creator after that possession ceases, then it cannot 
be said in any just sense that such owner is not in control of 
it. The only recent case in England of acontrary bearing is Gandy 
v. Jubber, 5 B. & 8. 73, 485, where the defendant, a devisee of cer- 
tain premises occupied by a tenant from year to year, was held 
responsible for an injury caused by a defective grating. The deci- 
sion turned on the question whether a tenancy from year to year was 
a reletting each year. The court of queen’s bench, p. 73, held that 
it was, but the court of exchequer chamber, p. 485, took apparently 
a different view, but delivered no opinion to that effect. It did not 
appear whether the defect was by construction before the original 
demise, or arose from the act of the yearly tenant subsequently ; 
and it is not impossible that the hardship of holding the devisee, 
who was not the original reversioner, and neither made the orig- 
inal demise, nor had any notice of the defect in question, merely 
because he had received rent for the use of the premises, and 
which was in no way varied in amount on that account, in some 
degree influenced the decision. In the course of the opinion, how- 
ever, Crompton, J., p. 87, says: ‘“ To bring liability home to the 
owner, the nuisance must be one which is in its very essence and 
nature a nuisance at the time of letting, and not merely something 
which is capable of being thereafter rendered a nuisance by the 
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tenant.” Blackburn, J., says, p. 90, more correctly: “The nui- 
sance must be, if 1 may so term it, a normal one; not such, for 
instance, as a cellar with a flap, which may be or not a nuisance, 
according as it is carefully closed or improperly left open. The 
distinction is well pointed out by Creswell, J., in Rich v. Baster- 
field, where the court held that the owner of premises demised to 
a tenant is not responsible for a nuisance occasioned by the smoke 
of achimney which the tenant might or might not use so as to 
create a nuisance.” Unfortunately for the authority relied on, this 
is not a correct statement of the decision in the case referred to ; 
the ground there declared was that the tenant was bound to ab- 
stain from the use of the chimney altogether if it created a nuisance, 
—a very different doctrine. We submit, however, that the distine- 
tion suggested by Blackburn, J., is quite in accordance with the 
view we maintain, and that whatever with ordinary care in the 
user must become a nuisance is a normal nuisance ; because it is so 
from the law —the norma — of its being, and not from the tenant’s 
negligence ; and that as, in Rich v. Basterfield, the chimney could 
not be used without creating a nuisance, its defective construction 
was a normal nuisance. 

But while the English authorities are not free from doubt, the 
result of authority in this country clearly sustains the doctrine of 
King v. Pedly, and common sense. The case of Waggoner v. 
Jermaine, 3 Denio, 306, decided in 1846, before referred to, had 
held the grantor in fee responsible for nuisances existing at the 
time of the transfer, notwithstanding their continuance by the feof- 
fee was voluntary. In Fish v. Dodge, 4 Denio, 311 (1847), the 
landlord who had let the premises for a manufactory of boilers was 
held liable for the nuisance occasioned its operation, “ if, from 
the nature of the business or otherwise, he knew or had rea- 
son to believe that the making of steam-engine boilers in his 
shop would be likely to prove injurious to the plaintiff;” although 
it was admitted that the letting was for a purpose “ both innocent 
and lawful.” In Bellows vy. Sackett, 15 Barb. 96 (1853), on like 
ground the landlord was held for injury from the drip from 
a roof built of defective materials, and which the tenant had 
not expressly engaged to repair. Here, though no direct act of 
the tenant intervened, yet the injury arose from the ordinary user 
of the premises. See also Moody v. Mayor, 43 Barb. 282. Where 
there was no proof of defective construction, the tenant in a like 
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case would be solely liable for want of repair; Mayor v. Corlies, 2 
Sandf. 8. C. 301. In Pickard v. Collins, 23 Barb. 444 (1856), the 
precise question was determined against the landlord, who, having 
demised a house and barn, was held liable to a neighbor for the 
nuisance arising from the odor of the excessive accumulation of 
dung and offal, produced by the premises being constructed without 
a proper drain. Similar decisions were made in Pennsylvania. 
Godley v. Haggerty, 20 Pa. St. 887 (1853) ; and Carson v. Godley, 
26 id. 111 (1856). In these cases the facts were that Godley con- 
structed several five-story stores, and let them, knowing they were 
to be used for storage. The tenants stored heavy goods therein, 
and they fell, and the owner was held liable. At the trial of the 
first case the law was laid down by Bell, J., with great accuracy. 
It is admitted that the structure was not a “ nuisance” when de- 
mised ; but it was held that the question in the case was, “ Did the 
landlord permit the building to pass from his possession deficient 
in some particular essential to its future safety when reasonably used 
in the business and for the purposes for which it was constructed ?” 
It is admitted, that if a building constructed with ordinary care 
falls, from the tenant’s misuse; or if the tenant had ordered the 
construction, inspected and accepted it, then he alone would be 
liable for injuries from its fall. ‘ But if the catastrophe results 
from occult defect, . . . as if the materials be inferior, &c., .. . 
the landlord and not the tenant would be liable; and this, 
though there was no warranty or other express stipulation by the 
landlord to the tenant on the subject of the strength of the build- 
ing or its capacity for any particular use.” The court above ap- 
proved these rulings, and added: “If after the building was 
finished he [the landlord] knew there were defects in it which 
unfitted it for the designated purpose, he should have stipulated in 
his lease against its being used for heavy storage.” Three years 
later, in Carson v. Godley, the same principles were even more em- 
phatically declared. The store was held to be no nuisance when 
demised, but * the wrong consisted not in erecting walls incapable 
of standing alone, but in building and renting a store for a specific 
purpose for which it was unfit ;” “ the defendant, with his eyes wide 
open to the fact that the government would use his store-house for 
heavy storage, let them have it, knowing it was unfit for such use, 
and he inserted no word of condition or restraint in the lease... . 
He permitted his building to be subjected to burthens too heavy 
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for it to bear, though lighter than the tenant had a right to im- 
pose.” The case of House v. Metcalf, 27 Conn. 631 (1858), is even 
more direct, and places the liability of the landlord on the ground 
of principal and agent. The action was case for injuries from the 
frightening of plaintiff’s horses by a mill-wheel built on defendant’s 
land, and at a distance from the highway, the mill being at the 
time under lease. The court held defendant liable, saying: “ The 
defendant contends that the mill at the time of the accident being 
in the exclusive occupation of his tenant, and he having no rightful 
control over it during the continuance of the tenancy, he was for that 
reason exonerated from all liability for injuries occasioned by its use. 
But every one who aids, abets, instigates, authorizes, or commands, as 
well as every one who actively participates in the commission of a tort, 
is himself a tortfeasor, and liable as such. And the facts claimed 
by defendant and found by the jury are, at the time of the accident 
the wheel was in the same condition as when the lease was made; 
that it was used in the manner contemplated and intended by the 
parties to the lease,” &c. It is evident from these cases, and em- 
phatically so from the last, that the tenant’s continuing to use the 
demised premises in the ordinary and natural manner, even after 
it is evidently a nuisance, will not exonerate the landlord, however 
it may render the tenant liable. In Owings v. Jones, 9 Md. 108, 
the plaintiff was injuted by falling through a hole made in the 
sidewalk by defendant, and covered with a sufficient grating, but 
without the requisite license from the city. The premises were, at 
the time of the accident, under demise. The defendant argued, 
that if the construction was secure when demised, he could not 
be made liable by any act of the tenant making it unsafe after the 
demise. But the court held, first, that the act being unlawful, he 
was liable for all its consequences ; secondly, that while if property 
not then a nuisance is demised, “‘ but becomes so on/y by the act of 
the tenant and while in his possession, . . . the landlord is not liable; 
yet where the owner leases premises which are a nuisance, or must 
in the nature of things become so from their user [the Italics are 
ours], and receives rent, he is liable.” In Durant v. Palmer, 5 
Dutch. 544, the landlord was held liable for a defect of con- 
struction of demised premises, the court limiting the tenant’s 
liability to “some act of negligence ;” . . . as if he “leaves open a 
cellar-door or coal-hole, or suffer a nuisance to exist for want of 
repairs, which he and not the landlord is bound to make.” In 
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Saltonstall v. Banker, 8 Gray, 195 (1857), the tenants put in a 
steam-engine after their tenancy began, and the neighbors threatened 
to hold the landlord responsible as for a nuisance. The court very 
properly held him not liable, saying: “ A landlord is not responsi- 
ble to other parties for the misconduct or injurious acts of the 
tenants to whom his estate, when no nuisance or illegal structure 
existed upon it, has been leased for a lawful and proper purpose.” 
They then cite from Rich v. Basterfield, that “if a landlord lets 
premises not in themselves a nuisance, and which may or may not 
become a nuisance, and it is entirely at the option of the tenant so to 
use them or not, &c., . . . the landlord cannot be made responsible 
for the acts of his tenant.”” The case in Gray was too clear for ar- 
gument, and did not need any support from the case cited ; and the 
proposition quoted, if applied to the facts in Saltonstall v. Banker, is 
doubtless sound law, as the nuisance was no necessary or intended 
use of the premises demised. But if construed in light of the facts 
of the case cited, it is inapplicable, as it was in no just sense 
wholly optional there with the tenant to forego the use of the prem- 
ises as he received them. The case of Rich v. Basterfield cannot, 
therefore, be said to be adopted here. This is, however, the only 
case in this state which touches this point, as the later cases have 
arisen on a different state of facts, the landlord’s responsibility 
being based on his actually retaining possession and control of the 
parcel whence the injury flowed, and it not being included in the 
premises demised ; and these will be noticed in their proper con- 
nection. 

The liability for the condition of the premises actually demised 
rests, therefore, upon the landlord as to all the world but the ten- 
ant and those claiming under him, to the extent and under the 
conditions suggested by the cases commented upon. The tenant, 
however, as we have seen, takes his risk of that condition, not 
merely in regard to the question of rent, but as to his personal 
security or convenience also. This follows so directly from the 
principle of caveat emptor and the duty of inspection, that no cita- 
tion of authorities would seem to be requisite to establish it. But 
cases, and of a recent date, are nevertheless found which can go 
upon no other ground than holding the landlord responsible to the 
tenant for injuries from want of repair. Thus, in Johnson v. Dizon, 
1 Daly, 278, the general principle is affirmed that the landlord is 
bound to do substantial repair, so that the premises do not become 
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dangerous. The case was an action by the tenant for injuries to 
his horse from a defect in the floor of the stable demised. A pos. 
sible basis for the case on the ground of estoppel might be urged 
from the fact that the landlord had offered to repair, and the ten- 
ant had allowed his horse to stay on the faith of this promise. But 
as the landlord was not bound to repair, this was nudum pactum: 
Davis v. Banks, 2 Sweeny, 184; and no estoppel could arise on an 
executory future contract: Langdon v. Doud, 10 Allen, 433, 436, 
The same doctrine of the landlord’s liability was repeated in Eagle 
v. Swayze, 2 Daly, 140. In view of the full consideration heretofore 
given to this question of the tenant’s right to hold the landlord for 
the condition of the demised premises, and the establishment of 
the principle caveat emptor as applying thereto, it is perhaps un- 
necessary to discuss the point further. We may, however, refer to 
the case of Brewster v. De Fremery, 33 Cal. 341 (1867), as entirely 
decisive, where it was held that the lessor was not liable to the 
plaintiff for the death of his intestate, defendant’s tenant from 
month to month, by the falling in of the walls, caused by an exca- 
vation made by a neighbor and of which defendant had notice. A 
like decision under even a stronger state of facts was made in Sher- 
wood v. Seaman, 2 Bosw. 127 (1857), where, in addition to the 
facts in the former case, it would have been the duty of the neigh- 
bor to have shored up the walls, if the landlord had granted to him 
a license which he applied for and the landlord refused. To the 
same effect is Doupe v. Genin, 1 Sweeny, 25 (1869). 

. The same rule of course extends to any one claiming under the 
tenant. In O’Brien v. Capwell, 59 Barb. 497, recovery was denied 
to tenant’s employee, though tenant had entered into no covenant 
to repair, —a circumstance per se of no moment, — and the land- 
lord had reserved a right to enter to repair. In the recent case of 
Robbins v. Jones, 15 C. B. N. s. 221 (1863), an accident occurred 
from a defect in the original construction of the demised premises 
which proved fatal to the plaintiff’s intestate, but recovery was re- 
fused on the ground that he went upon the premises at the invita- 
tion of the tenants, and consequently with only such rights as they 
had, and took all the risk to which they were exposed. 

We have thus far considered the rights and liabilities of the 
parties to a demise in respect of the condition of the premises ex- 
pressly included therein. But in regard to the parcel of the prem- 
ises either not expressly included in the demise or expressly retained 
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by the landlord, questions of greater complexity arise, which, in 
the absence of adjudication, require a somewhat nicer application 
of principles than the better established doctrines we have herein- 
before discussed. 

And, first, it may be laid down as clear that whatever parcels of 
the premises are not clearly within the limits of the demise are con- 
sidered as the landlord’s, at least so far as responsibility to a third 
party is concerned, even though they abut upon the premises of the 
tenant and are used by him, or afford him shelter, access, or other 
convenience in the enjoyment of his tenement. 

It is in the first place settled that upon such a parcel demise the 
tenant acquires no ownership in the soil; and if his tenement is 
destroyed, no right to a like tenement in the reconstructed build- 
ing: Stockwell v. Hunter, 11 Metc. 448; Womack v. McQuarrie, 
28 Ind. 103; Graves v. Berdan, 26 N. Y. 498; Winton v. Cor- 
nish, 5 Ohio, 477; Ainsworth v. Ritt, 38 Cal. 89; MeMillan v. 
Solomon, 42 Ala. 356; even though his tenement was on the 
ground floor: Kerrv. Merch. Ex. Co., 3 Edw. Ch. 315. 

It is clear, therefore, that while the tenant of such a parcel — as, 
for instance, a suit of apartments or flat in a hotel — is entitled to 
the shelter of the roof, the support of the under stories and walls, 
the use of the common staircase, and the convenience of the con- 
ductor, drains, and the like; yet it cannot be said that these are 
properly parcel of his demise, and that he rather than the landlord 
ischarged with a duty to see them maintained in proper condition. 
Though not strictly appurtenances to his tenement, they are of 
that nature ; and as such by the technical rule of the common 
law were not the source of rent or the subject of eviction. Sander- 
son v. Harrison, Cro. Jac. 679; Williams v. Hayward,1 Ellis & 
E. 1040; Watts v. Coffin, 11 Johns. 495. 

It was accordingly held, in Kirby v. Boylston Market, 14 Gray, 
249, that although the occupier was primd facie responsible for the 
condition of premises abutting on the highway, yet that the land- 
lord was liable to third persons for injuries from ice gathered upon 
and falling from the eaves, although the whole building was under 
demise to parcel tenants. It is true that here the lessor was bound 
to make all outside repairs, and had control of the passages for 
this purpose ; but his liability was not put on this covenant, for 
the removal of the snow and ice could not properly be said to be 
Within its terms, but on the control retained by him over the roof 
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which that covenant evidenced. In Milford v. Holbrook, 9 Allen, 
17, the landlord was held responsible for the fall of an awning 
erected on the front of the building over the sidewalk for the benefit 
of shops for which the whole lower story was let; most of the 
upper story being also under demise. Here there was no covenant 
by the landlord for repairs, and also none by the tenant. The 
court, after stating the rule of law that the occupier is held respon- 
sible to the public for the safety of his tenement, except where for 
avoidance of a circuity the landlord has been held on his agree- 
ment to repair, — an exception heretofore commented on by us, — 
say: “ We are then to consider whether there were any such oc 
cupier of this awning to the exclusion of the defendant at the time 
the damage occurred as would exempt him from responsibility ;” 
and they held there was not. “The defendant owned the whole 
building ; and all parts of it which were not leased to other persons 
remained in his own occupation. . . . There was evidence that the 
awning was built and maintained for the advantage of the shops; 
but there was no evidence that it was expressly leased with them 
or either of them. Certainly the part extending over the door- 
way leading to the upper story was used in connection with that, 
and would furnish protection and convenience to persons resorting 
to the upper rooms. One of those rooms was leased to the town, 
and another to a fire company. . . . They would of course have a 
right of passage by the stairs and entry in common with persons 
resorting to the hall, and with the defendant himself. There was 
obviously no such leasing of the upper story to tenants as would 
exonerate the landlord from all responsibility for the whole building, 
nor, as we think, as would create any responsibility in the fire com- 
pany and the town for the condition of the passages leading to the 
rooms which they hired. That responsibility remained with the 
landlord and partial occupant. And in view of all these facts, we 
think his liability for the awning is like that which he would be 
under for the condition of the roof, the eaves, the chimneys, or 
other parts of the building not appropriated to the exclusive use of 
any particular tenant, or to all of them to the exclusion of the land- 
lord.” The subsequent case of Commonwealth v. Watson, 97 Mass. 
562, in no wise militates against this conclusion. The landlord, 
who had let the whole building in two parcels, was held not to be 
responsible for the condition of the sidewalk, — no part of the prem- 
ises,— under a statute imposing the responsibility therefor upon 
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the “ tenant or occupant, and in case there shall be no tenant upon 
the owner.” Indeed, the only character in which the ingenious 
counsel for the government sought to hold the landlord was as 
“owner,” on the subtle ground that there was no tenant, because 
there were two. Apart from this, there was nothing to attach the 
liability for the sidewalk exclusively to any fragment of occupation 
retained by the landlord, if any such there were. In the quite 
recent case of Shipley v. Fifty Associates, 101 Mass. 251, the land- 
lords’ responsibility for all parts not specifically demised was de- 
clared under even stronger circumstances, aud they were held 
liable for injuries occasioned by a fall of ice and snow from a roof, 
built in the ordinary manner, and without any special defect of 
construction, and although all the rooms in the building were let 
to several tenants. The court place the decision singly on the 
fact that the control of the roof was retained by the lessors. The 
shape of the roof was held not to be a nuisance per se, nor merely 
from its accumulating ice or snow. “ They had a right in this case 
to accumulate the snow, but they were bound to use due care to 
prevent it from escaping and injuring their neighbors,” citing 
and relying upon the case of Rylands yv. Fletcher, which we shall 
notice later, and add: “If the whole of the building in this case 
had been rented, the question might arise whether the nuisance 
consisted in the roof, which at the time of making the lease was so 
constructed as to collect snow and ice and project it into the street, 
or in the neglect of the occupant to remove it at a proper time and 
in a proper manner,’ —the question we have already discussed. 
“But it does not appear that the place where the snow and ice 
accumulated was under the control of the tenants.” 

But while this is the measure of the landlord’s liability to the 
public for such portions of the premises, his duty therein to his 
tenant is widely different. It is true that these portions are not 
parcel of the demise, strictly speaking, nor is the tenant charged 
with any active duty with regard to what as to the public or the 
landlord he has no exclusive — we might perhaps say any — con- 
trol over. He is not the bailee thereof, and his character as such 
in regard to the demised premises will not assist us to settle his 
rights here. But it is not to be inferred from this that he is a 
stranger thereto, and that he can hold the landlord to the same re- 
sponsibility as a third party can. It has indeed been attempted 
to determine his rights by the application of the maxim sic utere tuo. 
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But it will be seen, as we suggested at the beginning of this article, 
that the fundamental question rather is what is the extent of the 
ownership than what is the mode of user required. This question 
we have in part answered by the cases just reviewed, which settle 
that the general title remains in the lessor. But this ownership is 
not exclusive, for there can be no doubt that the tenant has a 
qualified interest in the nature of an easement in the same ; and 
just in so far as this easement extends, a right, with a correspond- 
ing duty, of inspection also extends, and therefore an assumption 
of the risks from the original construction, and also from the 
temporary condition of the parts of the premises in which the 
easement is enjoyed, so far as the same could be inspected. And 
this, we think, will be found fairly to result from the cases. 

Even in the case of a demise, not merely of part of a building, 
but of a separate parcel of the soil itself, the tenant takes his prem- 
ises with such burdens and privileges annexed thereto as were 
manifestly imposed thereon in favor of or connected with the other 
parcels held in the same ownership. Glave v. Harding, 3 H. & N. 
937. The rule in respect to continuous and apparent easements, 
therefore, properly considered, illustrates and supports the position 
we take, that the tenant of parcel of a building — as, for instance, 
the occupant of a flat, story, or suit of apartments — is liable to 
like burdens ; and that liability stands on even stronger ground 
than that of the tenant of the soil itself, from the more dependent 
character of the title of the former tenant, while it is also based on 
the restrictions which the visible and necessary condition of the 
premises impose. Thus, in the case of Glave v. Harding, just cited, 
an action was held to lie by the first of two tenants of adjoining 
parcels hired from the same landlord, against the second, for stop- 
ping up his windows, though at the time of the demise to the de- 
fendant these were not established by prescriptive right, nor even 
completely built, but only clearly marked out upon a general plan 
of construction devised when both were in one ownership ; while 
recovery for a right of way was denied because the intended doors 
had not been in like manner clearly defined. The court rely upon 
and follow the general principle laid down by them in Compton v. 
Richards, 1 Price, 57, that upon partition of a common heritage, 
such burdens will attach as the essential character of the structure 
or premisis plainly demand. A like principle was enforced in 
Richards vy. Rose, 9 Exch. 218, where the right of mutual support 
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was declared inseparably annexed to a block of houses constructed 
by one owner and separately demised ; and it was also held that it 
made no difference in this point of view whether the demise or con- 
veyance to the servient owner was prior or subsequent; and the 
same rule was laid down as to a right of way in Pinnington v. Gal- 
land, 9 Exch. 1. 

The doctrine that all such continuous and apparent rights exist- 
ing between the several parcels will, at the time of demise or con- 
veyance, attach as easements, has been supposed to be recently 
much qualified in England by the decision in Suffield v. Brown, 
10 Jur. N. s. 111, and by a course of decisions in this state in ac- 
cordance therewith. It will be found, we think, on examina- 
tion, that it is not the doctrine but its misapplication which has 
been restricted ; certainly the rule, as we have stated it, in relation 
to parcel tenants of one building, is clearly admitted even there. 

It is, indeed, clear that a grantor may not derogate from his own 
grant, and that the construction of his own deed is to be most 
strongly against himself. It is also clear as a general rule that 
easements will pass only if appurtenant; that only those are ap- 
purtenant which are so by necessity, or have become so by prescrip- 
tion, and that there is no prescription, or appurtenancy on this 
ground, as between different parcels in one ownership. James v. 
Plant, 4 A. & E.749. Now in the case of Pyer v. Carter, 1H. & 
N. 916, the court of exchequer had held a right to an existing drain 
to be reserved by implication in favor of the parcel retained upon an 
absolute grant of the other parcel ; and had intimated that it con- 
stituted no objection that the grantee did not and apparently 
could not ordinarily have known of the existence of thisdrain. In 
Suffield v. Brown, in the lower court, the doctrine was pushed still 
further, and a prior vendee of a wharf was held subject to the right 
of the subsequent vendee of the adjoining dock to have the bow- 
sprits of the ships lying in the dock project over the wharf, as had 
been usually done when both properties were owned by the 
vendor ; and an injunction was granted by the master of the rolls 
to restrain the first vendee from building on the wharf so as to 
interfere with this right, saying: “‘ The effect of this is that if I 
purchase from the owner of two adjoining freeholds the fee-simple 
of one of these tenements, and have it conveyed to me in the 
most ample and unqualified form, I am bound to take notice of the 
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by my vendor, and to permit all such constant or occasional invasions 
of the property conveyed as may be requisite for the enjoyment of 
the remaining tenement in as full and ample a manner as it was 
enjoyed by the vendor at the time of the sale and conveyance.” 
This was, indeed, to use the language of the chancellor, “a very 
serious and alarming doctrine.” We have before insisted on the 
doctrine of caveat emptor resulting from the duty of inquiry by 
the purchaser, but that was clearly limited to the normal state of 
the premises bought or hired. To extend the same rule to “ every 
constant or occasional invasion of the property”? bought by its 
former owner, while holding, as is laid down in Pyer v. Carter, 
that it is the purchaser’s duty to ascertain all this by due examin- 
ation, would leave no possible limit to such inquiry ; and doubtless 
the extreme language here employed led to a less discriminating 
criticism from the chancellor than he would otherwise have made. 
It is true that “ the manner in which the tenement sold was used, 
&c., by the vendor for the convenience of the adjoining tenement is 
wholly immaterial,” if by “manner” is meant something lying 
merely in user, and not entering into the construction. That the 
unqualified grant of land is subject nevertheless to easements of 
necessity is well settled; and the authorities as clearly establish 
that such burdens as the manifest construction or disposition of 
the premises evidently attach to the parcel conveyed, though not 
in any proper sense necessary, will clearly be imposed thereon. 
Glave vy. Harding, and other cases already cited. Such was the 
case of Coppy v. I de B., 11 Hen. 7, 25, pl. 6, where a projecting 
spout on the exterior of one building used for the convenience of 
the adjoining one was held a continuous and apparent easement in 
favor of the premises retained; and similar decisions were made 
in numerous cases. Nicholas v. Chamberlaine, Cro. Jac. 121; Sury 
vy. Pigott, Poph. 166; Palmer v. Fletcher, 1 Lev. 122; Jenk Cent. 
Case, 37. The chancellor’s criticism that the doctrine was derived - 
from the ‘ destination du pere de famille,” to which it is likened 
by Mr. Gale, and was “ a mere fanciful analogy from which rules of 
law ought not to be derived,” is not borne out by the authorities, 
which show the principle to have obtained from the earliest days 
of the common law. . 
The question has sometimes been made to turn on priority of 
grant, and it has been held accordingly that if the parcel to be 
charged with the easement is first transferred, no implication shall 


CONDITION OF DEMISED PREMISES. 643 


be raised beyond the express terms there used: Burr v. Mills, 21 
Wend. 292; Preble v. Reed, 17 Me. 169. But this doctrine loses 
sight of the fact that a reservation is a regrant, and that the grantee 
by his acceptance is a grantor in turn, of whatever he not merely 
could but must have known was reserved, because openly and prop- 
erly parcel of the tenement retained. The question of priority merely 
is, therefore, immaterial; the real question being only whether 
the burdens sought to be charged were either open and continuous, 
or necessary easements. Seibert v. Levan, 8 Pa. St. 383; Dunklee v. 
Wilt. R.R., 4 Fost. 489; McTavish v. Carroll, 7 Md. 352; Lamp- 
man v. Milks, 21 N. Y. 505; Harwood v. Burton, 32 Vt. 34. “A 
reservation should be construed in the same way as a grant by the 
owner of the soil of a like privilege. . . . The sound and reason- 
able rule is, that whatever is necessary to the fair enjoyment of the 
thing granted or excepted is incidentally granted or excepted.” 
Jewett, C. J., French v. Carhar, 1 Comst. 103, 104. 

The law restricting the reservation of easements by implication 
to those of necessity has apparently been more rigidly enforced in 
Massachusetts than elsewhere in the United States. But it will 
be found that in every case the easements denied were not of the 
class open and continuous, being either general rights of way, or, as 
in the late cases of Carbrey v. Willis, 7 Allen, 364, and Randall v. 
McLaughlin, 10 id. 366, drains of whose existence the dominant 
owner himself was unaware. Moreover, the “necessity which 
would exempt them has been no absolute necessity for the easement, 
but simply a disproportionate expense to replace it. Johnson v. 
Jordan, 2 Mete. 234, and cases supra. But however the rule may 
be in this state, the liability of the parcel vendee or tenant, not to 
easements of necessity merely, but to open and .continued ease- 
ments, has been clearly sustained by a large preponderance of au- 
thority in the United States. Thus, in Huttemeier vy. Albro, 2 
Bosw. 546; s.c. 18 N. Y. 48, an easement of passage over an alley 
also owned by grantor, was held to attach to each of a block of 
houses, because usual, though it was neither of necessity nor ap- 
purtenant. So an easement of drip: Alexander v. Boghel, 4 La.312; 
of a watercourse: Lampman v. Milks, 21 N. Y. 505; of drainage 
by ditches on the surface of the soil: Shaw v. Etheridge, 3 Jones, 
N. C. 300; Elliott v. Rhett, 5 Rich. 405. And the general rule of 
law was stated in the last case to be, that “ those benefits and 
inconveniences which, according to the scheme of culture that was 
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adopted by the owner of the whole body of the land, were enjoyed 
or suffered by a parcel thereof that he has sold, provided they 
are of an unintermitting character, and are shown by external works, 
pass with the parcel as necessary incidents to the land.” 

But however the law may be in regard to the demise or con- 
veyance of parcel of the soil itself, the rule is clear in respect to 
the occupant of part of a building; and this distinction is recog. 
nized and admitted in the cases which have held most distinctly 
the freedom of the grantee by an absolute deed from all easements 
or incumbrances by implication. Thus, in Carbrey v. Willis, supra, 
the court distinguish Pyer v. Carter, saying: “ The decision may 
perhaps be supported on the ground that the conveyance was of 
part of the house, having obvious existing relations to and depend. 
encies on the other part of the building. Thus it is a familiar 
principle that in a grant of a messuage, a farm, a manor, or a mill, 
many things will pass which have been used with the principal 
thing as parcel of the granted premises, which would not pass 
under a grant of land by metes and bounds.” So in Suffield v. 
Brown, 10 Jur. N. 8. 114, distinguishing Richards v. Rose. 

The same rule was applied in Riviere v. Bower, Ryan & M. 24, 
where the lessee of part of a tenement was not permitted so to use 
that part as to darken the windows of the residue retained by the 
lessor. 

Of all such parts of the premises, therefore, as the landlord re- 
tains control of, but which the tenant uses from time to time by 
necessity or by license, the tenant assumes the risks of the construc- 
tion, or what correspond to the permanent or continuous easements 
in a severance of the heritage. That the same rule applies equally 
to such parts connected with his own tenement as the tenant does 
not use but could inspect when he took the premises ; that there rests 
upon him such a duty of inspection, and that he cannot rely on any 
implied warranty by the landlord of the fitness or construction of 
such parts of the premises, also appears from the very recent deci- 
sion of Carstairs v. Taylor, L. R. 6 Exch. 217 (1871). 

In this case a tenant of one story, hired for the purpose of a 
warehouse, sued the lessor for damage from the leakage from a 
tank, constructed by the lessor to collect the water on the 
roof, and discharge it by a conductor, the leak having been made 
by rats gnawing a hole therein shortly before a heavy rain-fall. 
All the residue of the premises was under demise. It was 


XUM 


CONDITION OF DEMISED PREMISES. 645 


insisted that the plaintiff was entitled to. recover on two grounds : 
first, that as the injury occurred from a construction made by 
defendant, and on his own premises, he was liable for every injury 
not caused by act of God or vis major ; under the authority of 
Rylands v. Fletcher, L. R. 3 Ho. Lo. Ca. 330; and secondly, on 
the ground that having licensed plaintiff’s use of his parcel, he 
was held to the same measure of duty to the plaintiff as licensee, 
under the authority of Francis v. Cockrell, L. R. 5 Q. B. 184, 501. 
It had been decided in this last case that one who let seats on a 
stand erected to view races impliedly warranted the licensees against 
all, even latent, defects of construction, to the same extent as a 
common carrier. But this case was held not to be in point; as 
the tenant here having full opportunity of examination, no war- 
ranty of the soundness of construction was implied against the 
landlord ; and for the same reason, even admitting that the land- 
lord might be bound to keep the tank in repair, he was not liable 
on the first ground urged, as the tenant took the risk of the origi- 
nal construction of the tank, and the landlord was only.liable for 
non-repair. Rylands v. Fletcher was an action by the owner of a 
mine against the adjoining owner of a mill-lot for collecting so 
great a head of water thereon that the mine was flooded through 
an old and disused shaft, of whose existence both parties were 
ignorant. Itwas held that the maxim of sic utere tuo, &c., applied, 
and that the use of the mill-lot being “ non-natural,” the owner 
was liable for all injuries resulting except from act of God or vis 
major. 

The decision in Carstairs v. Taylor establishes the rule that the 
parcel tenant cannot hold the landlord responsible for injury from 
the peculiarities of structure of premises not demised, but of 
which the tenant has the use and benefit. It may be doubted if 
any greater responsibility exists for their repair. The law, for 
which Twysden, J., struggled “ totis viribus”’ (Pomfret v. Ricroft, 
1 Saund. 322), and in which he was upheld by the court of ex- 
chequer chamber (7d. 323), that where the use of a thing merely is 
granted an action does not lie for non-feasance, but for mis- 
feasance only, seems clearly sustained by the later cases, and that 
the tenant has at once the right and duty to repair for his own 
benefit. In the leading case of Tenant v. Goldwin, 2 Ld. Ray. 
1089, Lord Holt denied that an action would lie by the occupant of 
one chamber against the occupant of another for non-repair ; while 
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he held one adjoining owner of the soil liable for not properly 
maintaining the wall of his privy, whereby it overflowed into hig 
neighbor’s cellar. So, Chauntler vy. Robinson, 4 Exch. 163. In 
Doupe v. Genin, 1 Sweeny, 25 (1869), an action by the tenant of 
a basement story was held not to lie against the landlord, who 
occupied the upper stories, and had failed to repair the roof after 
a fire, whereby the rain had seriously damaged the plaintiff’s 
goods; and a verbal promise by the landlord to repair was held to 
be without consideration. The same principle seems to have been 
enforced in Trustees vy. Brett, 265 Ind. 409; and Morse v. Maddoz, 
17 Mo. 569, where on a lease of a farm “ with privilege of water 
from a mill-pond, for turning a wheel to drive a saddle factory,” 
it was held that the lessor was not bound to keep the dam in repair 
so as to furnish the requisite quantity of water. On the other hand 
it will be found that the cases which have held the landlord 
responsible have all been cases of misfeasance or overt acts causing 
damage to the parcel tenant. In the case of Liliott v. Pray, 10 
Allen, 378, in the only aspect bearing on this question,— that of a 
demise of the privilege of the way to the tenant of the upper story, — 
there was actual misfeasance on the landlord’s part in opening the 
trap-door through which plaintiff fell. So, in Aimmell v. Burfeind, 
2 Daly, 155, the landlord had removed the gas fixtures, leaving the 
pipes open in the demised premises, and then authorized the occu- 
pant of the adjacent room to turn the gas on. In Alston v. Grant, 
3 E. & B. 128, there was continued use of, and discharge of offen- 
sive matters through, the sewers, of the existence of which the 
tenant had no knowledge when he entered. Where, however, the 
tenant could not enter to inspect the defective structure by which 
he is injured because it was on premises then under demise to 
another tenant, the landlord will be liable: Eakin v. Brown, 1 
E. D. Smith, 36. 

We think, therefore, we are justified in the conclusion that even 
as to the condition and repair, as well as the construction of such 
portions of the premises as are not expressly demised, but which 
the tenant is merely licensed or privileged to use in connection 
with his own tenement, the principle of caveat emptor applies, and 
restricts recovery for whatever he could have discovered or can 
remedy by due inquiry or inspection. 
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Ir may be a subject of doubt whether a criminal trial, resulting 
in an acquittal, can be justly regarded as a cause célébre. The 
denouement is, perhaps, inadequate to sustain this dignity. There 
is a certain sense of bathos when the elaborate prosecution ends in 
a verdict of “ Not Guilty.” The default of a tragic end is an 
esthetic failure. In this respect only does the trial of Mrs. Whar- 
ton fall short of attaining the highest distinction. 

Whenever there is a prosecution upon a charge of sufficient 
magnitude to interest the people at large there are usually two 
trials going on collaterally. The one is conducted in the court- 
room, and is decisive concerning the life or liberty of the accused ; 
the other is conducted at the bar of public opinion, and has to do 
only with the more shadowy matters of reputation and good name. 
Not unfrequently the two proceedings have very different results. 
In the court-room a vast mass of testimony is never heard, which 
nevertheless the public greedily listen to and make the basis of an 
ultimate, irreversible verdict. We have no desire to asperse the 
established law of evidence in criminal causes, which is doubtless 
capable of being defended in the most logical manner; yet though 
public curiosity is often fed with monstrous falsehoods and out- 
rageous hypotheses, which could never penetrate the legal sanctu- 
ary, on the other hand it has the benefit of much information 
which would be indispensable to any intelligent man who might 
wish to arrive at an honest belief in the premises. Never was 
this double process better illustrated than in the case of Mrs. 
Wharton, and it is worth while therefore briefly to tell the tale 
which passed from mouth to mouth among her fellow-citizens, and 
which created such a suspicion and prejudice against her as could 
not be wholly allayed by the verdict of acquittal, rendered by 
jurors who were bound to give the prisoner the benefit of their 
possible doubts. 

General W. S. Ketchum, of the United States army, the de- 
ceased, was a man somewhat past the prime of life, but still 
apparently sound, strong, and vigorous, perhaps to an unusual 
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degree. Mrs. Wharton was the widow of an army officer, and 
was upwards of fifty years of age. The two were intimate 
friends. They had had some money dealings together, in which 
the General, who had led a frugal life and amassed a modest com- 
petence, had lent sums, amounting to $2600, to Mrs. Wharton. 
She was generally believed to be poor, though boasting of property 
and expectations which the defence did not even seek to establish 
upon the trial, though the evidence would have been pertinent and 
important. She was preparing to go to Europe, though here again 
it was currently reported that she was short of funds and unable 
to procure her letter of credit. On the 23d of June, 1871, Gen- 
eral Ketchum came from Washington to her house, to bid her 
farewell, and also, as he stated, to collect the amount of her in- 
debtedness to him, viz., the $2600. He was in good health when 
he left Washington, in good health when he came within her 
doors. Soon afterward he was taken ill. He rallied, but again 
relapsed, and on the 28th of June he died. In this series of events 
there was nothing more extraordinary or suspicious than is often 
attendant upon the somewhat sudden decease of apparently robust 
men. But other matters aroused suspicion. The disease of which 
the General died was, at least in the opinion of his physician and 
attendants, singular and obscure. Whilst he lay dying another 
gentleman was also strangely and unaccountably prostrated by a 
sudden and violent illness in the same house, and narrowly escaped 
death. This was a Mr. Van Ness, a near friend of Mrs. Whar- 
ton, a clerk in the banking house of Alexander Brown & Sons, of 
Baltimore, and said to have an accurate cognizance of the accounts 
of the suspected lady. No symptoms of the maladies which at- 
tacked these two victims displayed themselves in any other per- 
sons among the household or guests of Mrs. Wharton. After the 
death of General Ketchum his waistcoat was missing, and the note 
of Mrs. Wharton for $2600 has never yet been found. Mrs. 
Wharton asserted that she had paid the sum to the General, re- 
ceived the note from him, and in accordance with his advice had 
destroyed it, there being no witness present during the transac- 
tion. So far from being indebted to him, she alleged the fact to be 
precisely the contrary, and she claimed from his estate four thousand 
dollars in United States bonds, which she asserted that he had in his 
custody for her. She had no voucher for the money or the bonds. 
No memorandum or entry in any of his books showed that the Gen- 
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eral had received either the money or the bonds. Yet he was a man 
of unquestionable integrity and of the most unusual scrupulosity in 
the matter of accounts, going in this respect to the verge of petti- 
ness, so that he was even said to have entered the gift of one cent 
to a beggar. In all this the public might have found ground for 
suspicion, but not an iota of proof. What was, or seemed to be 
proof, however, was furnished by the following facts, that tartar 
emetic, a substance containing an antimonial poison, was said to 
have been found, by chemical analysis, in the sediment of a tum- 
bler of milk-punch prepared by the accused for the General ; that 
twenty grains of the same poison were said to have been discov- 
ered, by a post-mortem examination, in the stomach of the de- 
ceased; that fifteen grains of the same poison were reported to 
have been found in a tumbler of beer, offered by the accused to 
Mr. Van Ness, but not drunk by him; that Mrs. Wharton bought and 
was possessed of tartar emetic during the week when these singu- 
lar illnesses occurred in her household. In these few facts people 
easily found the motive and the means of the crime, and the belief 
readily became rife that Mrs. Wharton had poisoned General 
Ketchum, and had tried to poison Mr. Van Ness. She meanwhile 
was continuing her preparations to leave for Europe, and was to 
have departed from Baltimore on the evening of Monday, the 
10th of July, 1871. But upon that day a warrant for her arrest 
was issued, and the deputy-sheriff, armed therewith, visited her 
and prevented her departure. It will be seen that in the ‘trial 
which followed much of what has been already narrated was 
necessarily ruled out as incompetent evidence. Upon the trial 
for the murder of one man, the evidence of an attempt to kill 
another man, though at nearly the same time and by the same 
means, was inadmissible. The corroboration to be found by the 
public in the story of Van Ness was totally wanting to the jury 
in the prosecution for the poisoning of General Ketchum. The 
question of the poisoning was tried as if no other person had 
been ill in Mrs. Wharton’s house. Otherwise the facts, substan- 
tially as above narrated, were alleged and in great part were estab- 
lished by the attorneys for the prosecution. By reason of the 
eagerness of public opinion in Baltimore, it was feared that a fair 
trial could not be had there, and it was judged expedient to 
change the venue to Annapolis, whither the prisoner was brought 
on the 2d of December, 1871. 
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We come now to the history of the trial itself. Mrs. Chubb, a 
lady employed in the treasury department, and who came from 
Washington with General Ketchum to the house of Mrs. Whar- 
ton, testified that he was ill and vomiting on Saturday night, after 
his arrival ; that he continued too ill to go to church with her on 
Sunday, though he went out on that day; that he was ill again 
Sunday night, and on Monday morning complained of a sick 
stomach and giddiness. Sunday evening he and Mrs. Chubb each 
drank a glass of lemonade, prepared for them by Mrs. Wharton. 
Monday afternoon he still complained of nausea, and sent for a 
physician. Mrs. Wharton came from his chamber soon after the 
physician had prescribed for him, and said she had accidentally 
broken his bottle of medicine. Mrs. Chubb went to the druggist’s 
to replace it, and at the same time, by Mrs. Wharton’s request, 
bought for her a parcel of tartar emetic, to be used, as she said, for 
her breast. Later in the evening Mrs. Chubb saw Mrs. Wharton 
shake this package over a mustard plaster, throw the paper into the 
slop jar, and apply the plaster to her breast. 

On Tuesday the General felt better ; he had dismissed and paid 
his physician, and expected to go to Washington in the eleven 
o’clock, noon, train. But in the afternoon he was vomiting again, 
and by Wednesday morning he was still at Mrs. Wharton’s, and 
sicker than ever. The doctor prescribed for him, administered a 
dose of medicine to him in the presence of Mrs. Hutton, a sister 
of Mrs. Van Ness, and gave her directions as to administering a 
second dose at one o’clock. Before half-past twelve o’clock Mrs. 
Wharton appeared, saying that she had dropped the medicine, and 
was anxious to give it to him. She manifested no small degree of 
haste to give it before the appointed hour, stating as her reason 
that the previous dose had appeared to do him so much good. The 
dose prepared by Mrs. Wharton was larger than that prepared by 
the doctor, but she said she had added more water, and insisted 
somewhat strenuously upon giving it. The cup and spoon in which 
the medicine was mixed and administered were retained by Mrs. 
Wharton. About fifteen minutes after the dose was taken by the 
General, he manifested symptoms of pain and uneasiness. He 
clutched at the back of his neck, at his throat, chest, and stomach 
with such violence as to abrade the skin upon the throat. He 
made convulsive efforts to raise his body, from his head to his legs. 
When he was moved, his legs appeared to be stiffened. He uttered 
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inarticulate cries, and had a series of convulsions. A witness, who 
saw the dose prepared by Mrs. Wharton, stated that it was unlike 
in color to a dose which was made up in the court-room according 
to the doctor’s prescription. The dose given was of a grayish or 
Jeaden color, and turbid, which was not the case with the yellow 
jasmine, or the mixture of yellow jasmine and chloral, which were 
the doses ordered by the physician. But this witness further 
stated that in view of the suspicion in this case he had added tartar 
emetic to the yellow jasmine, and the product had not resembled 
the dose prepared by Mrs. Wharton. 

Evidence was adduced showing that some milk-punch was pre- 
pared on Wednesday hy Mrs. Van Ness, that she gave a glass of it 
to her husband, and it was admitted that he experienced no ill 
effects from it. The remainder was poured into a tumbler and left 
in a little refrigerator. This tumbler, which was destined to play 
a significant part in the trial, next appears in the hands of Mrs. 
Van Ness. The sister of Mr. Van Ness entered the dining-room 
and found Mrs. Van Ness standing with a wineglass in her hand, into 
which she had poured the fluid from the tumbler ; the tumbler stood 
upon the table with a peculiar-looking deposit in it. The conversa- 
tion between the two ladies was of course incompetent, but Mrs. 
Loney, the sister, understood that there was a suspicion of some- 
thing wrong about the sediment in the tumbler. She tasted it and 
found that it left a metallic taste in her mouth and a grating sen- 
sation in her throat. The ladies took pains to conceal their sus- 
picious from Mr. Van Ness, and Mrs. Loney put the tumbler in 
her pocket, first tying her handkerchief tightly over it to protect 
the moist contents, and kept it until it could be safely handed by 
her to Dr. Chew. Mrs. Helen Van Ness, the wife of the sick man, 
testified that she made this punch in the presence of Mrs. 
Wharton, Mrs. Hutton, and Mrs. Van Ness; that Mrs. Wharton 
suggested making a double quantity ; that she did so, — took half 
to her husband and left the other half in the refrigerator; that 
sometime afterward, coming back to the refrigerator and pouring 
the punch from the tumbler into a wineglass, she noticed a 
sediment in the tumbler. She tasted this sediment, and it tasted 
like a brass pin. She made a fresh punch for her husband. She 
drank some of the milk after making the punch, without ill effect. 
The ingredients of the punch were milk, whiskey, and one lump of 
sugar. 
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The testimony concerning the indebtedness between the parties, 
given by the sons of General Ketchum, showed that soon after his 
decease Mrs. Wharton called upon the son and demanded the 
$4000 in United States bonds. She then stated that she had paid 
the $2600 in two instalments, to wit: On July 1, 1870, she had 
paid $130 interest, and $1300 on account of principal; on Jan- 
uary 17, 1871, she had paid $65 interest and the balance of the 
principal; but she had destroyed the note at the General’s ad- 
vice; had taken no receipts for principal or interest; had paid in 
cash, received from rents and other sources, and had mentioned to 
no one that she had so much money in her possession. The son 
afterward produced his father’s pocket diary, and read from it to 
Mrs. Wharton the following memoranda: “ Interest on E. G. W.’s 
note, 17 January, 1870, $130.” “Interest, ditto, 17 July, 1870, 
$130.” “January 25, 1871, Interest from E. G. W., $130.” 
Mrs. Wharton interrupted, saying she had paid that money, and 
that the last entry of interest should have been #65. She also said 
that she had noticed of late that General Ketchum’s memory had 
sometimes appeared blurred. In the course of the testimony of 
this witness, it was made to appear that General Ketchum had said 
that he was going to Baltimore to collect the note which Mrs, 
Wharton owed him. It was carefully explained to the jury that 
this evidence was not entitled to the weight of evidence of the fact 
of indebtedness. The books of General Ketchum were offered in 
evidence by the state’s attorneys, but were not admitted. The 
son testified that he examined his father’s clothing in Mrs. Whar- 
ton’s presence, looking for the note, but that he did not find it. 
At the time of this investigation the missing waistcoat had again 
reappeared. The son stated that it was his father’s habit to carry 
his valuable papers pinned up in his inside waistcoat pocket. 

Marshal Frey testified that when he first called upon Mrs. Whar- 
ton he intimated suspicions against other persons, suggesting some 
servant in the house as the probable criminal. She strenuously re- 
pudiated the idea; said that she had bought tartar emetic while the 
sickness was in the house, but had made the purchase herself: had 
put the parcel into her portemonnaie, and had only taken it thence 
at the time of applying it to her breast, so that no one else could by 
any possibility have got at it. Twice Mrs. Wharton offered money 
to the marshal, on the ground that he must be at a great deal of 
trouble in her case, for which she wished him to receive compensa- 
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tion. She was emphatic in refusing to suspect any of her servants 
of the alleged poisoning. 

On Tuesday Mrs. Wharton bought some brown stout, and pre- 
pared some sangaree for General Ketchum. She took it to him, 
and on her return said that he drank it. She was not particularly 
observed while mixing it. 

Mr. Van Ness was called by the attorneys for the state. They 
proposed to prove by him that he lay sick at Mrs. Wharton’s house 
all the while that General Ketchum also lay sick there; that his 
symptoms were the same with those of the General; that tartar 
emetic was found in the vessels in use in Mr. Van Ness’ sickness ; 
and that Mrs. Wharton knew of the deadly character of the medi- 
cine. After listening to an elaborate argument by counsel, the court 
ruled out this testimony on the obvious ground that it belonged to 
another case. The state then proposed “ to introduce evidence to 
show that whilst the deceased lay languishing in the prisoner’s 
house, certain articles of food and drink, to wit, milk and beef tea, 
were taken to the house ; that when taken there these articles were 
free from all noxious or poisonous qualities ; that after they had been 
a short time in the house, and in places where the prisoner had 
knowledge of them, these same articles were found to be impreg- 
nated with poison, as far as that fact can be shown by the taste of 
the poison, and the symptoms of those affected by it; and further, 
that the symptoms of those who had occasion to make use of the 
milk and beef tea, indicated the presence of tartar emetic.” Had 
they been allowed to show these facts the counsel for the prosecu- 
tion would have had little difficulty in bringing substantially within 
the knowledge of the jury the main circumstances concerning the 
illness of Van Ness, and the poison found in articles appropriated 
for his use. The strength of their case would have been increased 
by all the corroborative suspicion inevitably to be derived from this 
source. The decision of the court was of grave moment for the 
defence, and fortunately for them it accorded with the spirit of the 
ruling already made. The chief judge said that the court would 
admit a part only of the proffered testimony. It was competent to 
show that tartar emetic had been found in Mrs. Wharton’s house, 
and it could be proved by persons who tasted it, but not by the 
symptoms of those affected by it. If any person could aver that he 
had tasted poison in Mrs. Wharton’s house, that would be admis- 
sible in order to prove the existence of that article at that place. 
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The fangs having been thus drawn from the proposition, the prose- 
cuting officers refrained from advancing the mutilated residue ; and 
all prospect of bringing in any of the facts connected with Mr. Van 
Ness was evidently at an end. 

The counsel for the prisoner made an effort to show that if the 
deceased died from the administration of any noxious drug, it was 
from laudanum, with which he secretly dosed himself. This attempt 
was, however, lamentably weak and ill-sustained; nor indeed did 
it accord with the testimony even of those medical experts who were 
called by the defence. It seemed that Mrs. Wharton had already, 
before the charge had been preferred against her, sought in a quiet 
way to convey this opinion to a few persons nearly interested in 
the General. The conversations m which she had made remarks 
to this general effect were repeated in the course of the testimony. 
The defence tried to show that the General had been in the habit 
of dosing himself, but they made poor work of it. The only sub- 
stantial evidence was that of Susan Jacobs, a colored cook in the 
employ of Mrs. Wharton. How this witness may have appeared 
upon the stand we are unable to say, but the impression which the 
printed narrative of her testimony conveys is by no means favor- 
able to its perfect credibility. Her faithful zeal in behalf of her 
mistress, and her mistress’ eager rejection in the first instance of 
the idea that the poisoning could have been done by her servants, 
are suggestive of the two sides of an equation. This servant stated 
that on Tuesday, in the early part of the day, she found General 
Ketchum in a kind of drowsy sleep. He bade her let him alone, 
and he would soon sleep it off and feel better; he further said that 
he did not think the doctor had dosed him enough, and he had taken 
a dose of his own medicine which he knew was sufficient. Later 
in the day the same servant — Mrs. Wharton and the General being 
present in the room — made up his bed, and in so doing, according 
to her statement, a little vial rolled from the bedding on to the 
floor. This she picked up, smelt laudanum in it; saw only a drop 
or two left in it, and gave it to Mrs. Wharton. The bottle was 
produced, and a Baltimore druggist, a member of a firm whose 
name appeared on the cork of the bottle, examined it. He said 
that if the vial had been purchased from him on June 24th, it 
would not now have the incrustation which he saw upon it. It 
would require fully six months or a year for the substance to as- 
sume its present look and collect the present sediment. 
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Testimony was introduced by the defence as to the good charac- 
ter of Mrs. Wharton, but it was remarked that the majority of the 
witnesses came from some other place than Baltimore. The ques- 
tion put to one of the witnesses: ‘“ From your knowledge of Mrs. 
Wharton’s general reputation as to the qualities of humanity, kind- 
ness, and amiability, as you have testified to, would you or would 
you not believe her capable of committing the crime of murder?” 
was objected to. A long argument ensued between counsel, and 
the court ruled the question out. The testimony which was ad- 
mitted was of a vague character, meaning little more than that she 
was a pleasant, amiable, kindly-seeming lady, about whom none of 
the witnesses remembered to have heard disagreeable gossip. 

Dr. P. C. Williams, a physician who had been in practice for 
eighteen years in Baltimore, was called to attend General Ketch- 
um on Monday, June 26th, in the afternoon. He described the 
symptoms which he observed, and the remedies which he applied, 
as follows: The patient was much nauseated, vomiting every few 
minutes ; his pulse was weak and rapid. The first notion of the 
doctor was that the complaint was cholera morbus. The prescrip- 
tion was two drops of creosote and a table-spoonful of lime-water, 
to be repeated every two hours until relief. The next morning, 
Tuesday, about ten o’clock, the doctor called again ; found the Gen- 
eral sleeping and roused him. He seemed better; professed his 
intention of returning to Washington that day, and paid the doctor 
for his services. Both were of opinion that no further dosing was 
necessary. The witness was next summoned again on Wednesday 
morning, about ten o’clock, and found the sick man lying on a 
sofa upon his right side, having his face to the back of the sofa. 
His head and face were very much congested; the face was red, 
of a shade suggesting a purple tinge. He made no reply when the 
doctor sought to rouse him by speaking to him and touching lim, 
but the touch caused a slight convulsive tremor to pass over him 
from head to foot. When he was finally aroused and asked how he 
was, he said, “ tolerably ;” muttered replies to some other com- 
monplace questions, and relapsed into the same condition already 
described. With the aid of Mr. Hutton, the doctor got the patient 
from the sofa to the bed, noticing as he did so that the arms and 
legs were stiff and rigid, so that it was necessary to slide his feet 
along the floor and lift them up on the bed. The prescription was 
for an application of ice to the head, and a dose of forty drops of 


YUM 


656 THE WHARTON TRIAL. 


the tincture of yellow jasmine, to be given every two hours in 
two table-spoonfuls of water. It was the second of these two doses 
which should have been given at one o’clock, and which, as has 
been already narrated, Mrs. Wharton prepared and was so anxious 
to administer before that hour arrived. The doctor then left the 
room and was shown the laudanum bottle and heard the story of 
its discovery. With reference to this the physician testified that he 
told Mrs. Wharton that he was glad it had been found, since it ex- 
plained the patient’s condition, who, if he had taken nothing but 
laudanum, would recover. The doctor said he had seen many 
cases of opium poisoning, but that in this case he found no evi- 
dence of a dangerous amount of opium having been taken ; the 
contraction of the pupils of the eyes which would have followed such 
a dose was not present; the breathing was not of the slow and 
laborious character to be expected in such a case, nor was there 
the customary muscular relaxation. The pulse, also, though feeble, 
was much too rapid. After a short absence the doctor returned to 
the sick-room. He found the sick man in a semi-comatose state; 
the pupils of the eye were of a natural size, but almost wholly in- 
sensible to light. The doctor prepared the first dose of the med- 
icine, and found the General’s teeth so clenched that it was matter 
of considerable difficulty to get the spoon into his mouth. Having 
sat for some few minutes by the bedside to watch the effects of the 
medicine, and seeing that it was evidently working well, the color 
and eye of the patient manifestly improving, the doctor left, giving 
directions for the second dose at one o’clock. But about one 
o’clock he was called again, and found the General was in convul- 
sions. His first impression in the morning had been that the Gen- 
eral had apoplexy ; this was dissolved by the appearance of rigidity 
in the limbs; and next he feared paralysis. .Now the idea of 
urinic poison suggested itself. He accordingly administered chloro- 
form, and used the catheter ; but upon testing the urine he found - 
it perfectly healthy. The convulsions were peculiar, the patient 
seeking apparently to throw himself from side to side. The doc- 
tor noticed the abrasions on his throat, forehead, and stomach. 
Not wishing to allow chloroform to be administered by inexperi- 
enced persons, he prescribed thirty grains of chloral. 

The doctor remarked to a Mr. Snowden, before his last visit to 
his patient, about two o’clock, that he feared the General had been 
poisoned. While his suspicions were thus aroused he had a con- 
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yersation with Mr. Hutton, which, of course, he was not allowed 
to repeat. But the result was that he had an interview with Mrs. 
Loney, the lady in whose charge the suspected tumbler then was, 
and the tumbler was shown him. He tasted a particle of the sedi- 
ment, and found it had a strong metallic taste and burnt his 
tongue. Thereafter he returned to General Ketchum’s room with 
his doubt very much changed into conviction, and found the Gen- 
eral growing rapidly worse. A few minutes after death occurred. 
The doctor immediately searched the dead man’s clothing, but 
could find no waistcoat and no note signed by Mrs. Wharton. 

At eleven o’clock the next morning Dr. Williams, assisted by 
Drs. Chew and Miles, made a post-mortem examination at the 
undertaker’s. They examined the brain, liver, kidneys, and spleen, 
and found them all apparently healthy; though in the brain there 
were minute little red points, spoken of in the books as punctiform 
congestion ; but there was no effusion of blood or serum, and the 
points might naturally follow a prolonged death-struggle. The 
bowels were opened, and no noteworthy appearance found, save 
occasional points of congestion. The heart and lungs were not 
now examined, but afterward, when the grand jury had found the 
indictment, the same physicians went to Washington, had the body 
exhumed, examined those organs, and found them sound and 
healthy. About two inches of the spinal column were examined 
and found healthy. A ligature.was applied above and below the 
stomach, which was then taken carefully out, placed in a clean 
glass jar, and sent by the hands of Dr. Chew to Dr. Aikin. 

With regard to the poisonous action of tartar emetic,“Dr. Wil- 
liams testified that the symptoms were pain and. constriction in the 
throat; a metallic taste in the mouth; pain and griping in the 
stomach ; usually extreme relaxation up to a certain point, and 
then a stiffness or tetanic condition, especially about the neck, 
arms, and legs; a reddish-bluish livid appearance about the surface, 
resulting from the weakening force of the poison upon the heart, 
producing a passive congestion throughout the venous system; a 
stupor, more or less profound ; an increase, rather than a diminution 
of urine ; sometimes profuse vomiting, but sometimes none at all. 

Dr. Samuel P. Chew, of Maryland University, summoned by the 
prosecution, enumerated substantially the same.symptoms, adding 
that the pulse was generally depressed ; that giddiness might be 
caused, but actual insensibility he had never known to follow 
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even excessive doses of the poison. There was a striking similarity 
between some of the symptoms of poisoning by tartar emetic and 
cholera morbus. He regarded the case as a very obscure one, as 
to which he would give no fixed opinion, but from Dr. Williams's 
description of the case, and from what he had seen in the post. 
mortem examinations, he thought death did not supervene from 
natural causes. 

Professor Miles, also of Maryland University, from the narration 
of the symptoms and from what he saw at the post-mortem exam 
ination, was of opinion that General Ketchum did not die from 
natural causes. 

Dr. Chew did not think that those specific particles of tartar 
emetic which were found in the stomach caused the death. The 
poison which produced this effect would have been found in other 
organs, the kidneys, liver, or alimentary canal ; for tartar emetic 
only becomes fatal after being absorbed into the system. 

Dr. Miles also said that before the tartar emetic could act to 
produce death it must be absorbed, and would thereafter be found 
by an analysis of the liver or kidneys. The information obtained 
from the post mortem examination would not alone suffice to ex- 
plain the death. 

Dr. Donaldson said that the tartar emetic must be absorbed and 
pass into the system in order to produce death. But the process 
of absorption was a very rapid one. Thereafter it would of course 
be in the blood or other organs rather than in the stomach. He 
thought the case, as described, a very obscure one, resembling in 
certain particulars divers known diseases, yet wanting some of the 
chief symptoms of each. The symptoms certainly corresponded 
substantially with those of poisoning by tartar emetic, as given in 
the medical authorities. From the symptoms alone, or from the 
post-mortem examination alone, he would not have given an opin- 


ion as to the cause of death. He must base any opinion on the - 


two together. 

Dr. J. Harry Thompson had had some actual experience with 
patients who had been dosed with tartar emetic. The symptoms 
he recited were very like those of General Ketchum. He did not 
think the General died from natural causes. 

From the testimony of the various physicians in this case, it 
would appear that yellow jasmine was a somewhat unusual drug, 
though not by any means unknown in its operation, or dangerous 
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in doses no greater than were taken by General Ketchum. It 
appeared to be a rather favorite recipe with Dr. Williams. Its 
action was to relax the nerves. The solution was prepared by 
macerating four ounces of the root in twelve ounces of diluted 
alcohol. The symptoms of an overdose would be a wide dilation 
of the pupils of the eyes, and a consequent impairing of the vision ; 
a paralysis of the eyelids, so that the patient could not open his 
eyes; a profuse perspiration, caused by the relaxation; the breath- 
ing and the action of the heart natural in the earlier stages, but 
afterward becoming hurried and quick. None of these symptoms 
were noticed by Dr. Williams in the case of General Ketchum. 
On the contrary, the action of this medicine should have been to 
prevent convulsions. Eighty drops would not be an overdose ; 
forty drops was the amount ordered for General Ketchum. 

The stomach was delivered by Dr. Williams to Dr. Aikin, with 
the statement only that poison was suspected. Dr. Aikin, also of 
Maryland University, understood that he was desired as a chemi- 
cal expert to examine the contents of the stomach, and report 
whether or not he found there any thing of a poisonous character. 
His first thought was of strychnine, then of arsenic. He failed to 
find indications of either of these. In searching for strychnine 
the doctor used in the first instance tartaric acid, and afterward 
bicarbonate of soda. The original matter, with the addition of 
these ingredients, was then separated into two parts, and one of 
these parts was used for the purpose of searching for arsenic. 
The result showed no arsenic, but aroused the suspicion of anti- 
mony, and the doctor had recourse to the other part, to search for 
antimony. His description of his process was as follows: He 
added an excess of tartaric acid, filtered it, and examined the fil- 
trate with sulphuretted hydrogen. This examination was made by 
passing through the material a stream of sulphuretted hydrogen 
gas, to ensure the action of which heat was applied to the vessel 
containing the material, and while the gas was passing through, 
the temperature was raised ; it was then allowed to stand and cool 
for twenty-four hours ; the operation was repeated a second time. 
The result was an abundant brownish-red or reddish-brown pre- 
cipitate. There seemed no necessity for destroying the organic 
matter, and the chemist did not use muriatic acid and chlorate of 
potash. The precipitate, when separated and dried, was dissolved 
in muriatic acid. Muriatic acid was not used in preparing the 
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material. The hydrochloric solution, when dropped into water, 
gave a white precipitate ; upon treating this with sulphide of am- 
monium it became orange-red. It was also soluble in a solution 
of tartaric acid. This, Dr. Aikin said, completed all that was 
necessary to satisfy him that he had been dealing with some prep- 
aration of antimony ; he knew of nothing else which could yield 
such results. The only compound of antimony used in commeree, 
with which he was acquainted, was tartar emetic, whence he in- 
ferred that tartar emetic had found admission into the stomach. 
But the only certainty was that antimony was present. 

Upon the question of amount he was not willing to testify accu- 
rately ; but by approximation he estimated it at about twenty 
grains. His theory was that ten grains of sulphide of antimony 
would imply not exactly but very nearly twenty grains of tartar 
emetic. 

The same physician investigated the character of the sediment 
in the tumbler. He tasted a fragment of white arsenic, a erystal 
of tartar emetic, and the sediment, in order to compare the respec- 
tive tastes. The resemblance was between the sediment and the 
tartar emetic, and he accordingly sought for antimony. He used 
the same process as already described, with the addition of one 
more test ; for where tartar emetic is not mixed with organic mat- 
ter, it has the property, when acted on by a drop of hydrochloric 
acid, of giving a white precipitate which is soluble in an excess of 
the acid. This experiment he made, and it sustained his sus- 
picion. He then treated a portion of his material, as before, with 
sulphuretted hydrogen, and procured a precipitate of orange-red 
sulphide of antimony. This precipitate was collected, dried, and 

heated with boiling hydrochloric acid. The solution yielded a 
’ white precipitate, which was soluble in tartaric acid, and which, 
when treated with sulphide of ammonium, became orange-red. 
This again satisfied the professor of the presence of an antimonial — 
poison, doubtless tartar emetic. 

With a view to determining the quantity present he weighed out 
one grain of the sediment from the tumbler. The dried sulphide 
of antimony obtained therefrom weighed four-tenths of a grain ; the 
amount of tartar emetic present would, therefore, be about eight- 
tenths of a grain. In his judgment, about fifteen grains of the com- 
pound were present, and therefore, to be within bounds, he should 
say there were at least ten grains of tartar emetic in the sediment. 
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After tartar emetic has passed into the stomach it ceases to 
exist precisely as such. It becomes dissolved, and cannot be found 
in the shape of tartar emetic. But the antimony, which is a con- 
stituent of the tartar emetic, cannot be thus destroyed, and it is 
that which must be sought for, and which alone can be found. 
The professor further said that all the chemical agents used by 
him were pure. He had unfortunately neglected to preserve any 
of the results of his processes. When making the examination he 
had no knowledge as to what medicines had been administered to 
the deceased, and had not heard of the doses of yellow jasmine and 
chloral. All he did was to satisfy his own mind of the presence of | 
antimony by the use of tests which he deemed sufficient and con- 
clusive. Having thus made up his own mind, he took no further 
trouble, regarding his duty as performed. He might have obtained 
the metallic antimony, provided, of course, that it was really 
present. He had the necessary means, to wit, Marsh’s test, at 
hand, but he did not use it, and did not seek or obtain the metal. 

Professor William P. Tonry, an analytical chemist, was re- 
quested to examine the liver and kidneys, which were removed 
from the body after exhumation by Drs. Williams and Chew. 
He was requested to search only for antimony. It is but just to 
him to say that his examination was conducted with the most scru- 
pulous Gare. He protected with sealing-wax, impressed with his 
private seal, both the room and the receptacles used by him, when- 
ever he was obliged to leave them. A full description of the 
chemical processes resorted to by him would be lengthy, tedious, 
and useless. It suffices to say that he brought his examination to 
the same point to which Dr. Aikin had already conducted his pro- 
cesses in the examination of the contents of the stomach. The 
same tests which satisfied Dr. Aikin also satisfied him. He did 
not get the metal antimony, nor did he try to get it, except in so 
minute a quantity that it was impossible to say with absolute cer- 
tainty that it was the metal. He was satisfied to stop short of 
this point, because the same reactions procured by Dr. Aikin were 
also procured by him, and were considered by him to be proof 
sufficiently positive of the presence of antimony. 

The testimony of the chemical experts summoned by the defence 
was so voluminous that it is impossible to do more than state its 
general character and bearing. Their first, and perhaps their best 
witness in this portion of their case was Professor R. S. McCulloch. 
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In his opinion the tests used by Professor Aikin to establish the 
presence of antimony were insufficient, and the analysis made by 
that gentleman was radically defective. The results obtained by 
him established a probability, but by no means a certainty, of the 
presence of antimony. A large number of other tests could 
and ought to have been tried. The metal antimony could have 
been easily obtained, and no test which failed to produce it could 
be regarded as at all conclusive. Even after the metal was obtained 
it should be carefully tested. Especially in examining the con- 
tents of a stomach in a search for metal, where organic, animal, or 
vegetable matter is present, it has been held for many years that 
the reactions described by Professor Aikin may prove entirely falla- 
cious. This witness further stated that he had made experiments 
with reference to this particular case. He had tried the reaction 
of sulphuretted hydrogen on chloral, and had procured from ita 
precipitate which might readily be mistaken by its color for one of 
sulphide of antimony. A similar experiment with yellow jasmine 
likewise gave a precipitate easily to be mistaken by its color for a 
precipitate of antimony. The same result was produced with a 
combination of chloral and yellow jasmine. The witness then pre- 
pared a mixture containing the white of an egg, whey from milk 
that had soured, beef tea, a drop of lactic acid, a drop of hydro- 
chloric acid, and a little pepsin. The object was to reproduce as 
nearly as possible the probable contents of General Ketchum’s 
stomach. Trying the same experiments with this material, a red 
precipitate was obtained, closely resembling that which antimony 
would give. Another important experiment tried by this gentle- 
man gave the following results: The red precipitate thrown down 
by sulphuretted hydrogen in tincture of yellow jasmine, dissolves in 
hydrochloric acid, as that from antimony does. When this solution 
in hydrochloric acid is dropped into water, it also gives a white | 
cloud, just as the same preparation of antimony does. That white 

cloud is soluble in an excess of hydrochloric acid, as is also the same 
preparation of antimony. This solution, with sulphuretted hydrogen, 
again gives a precipitate which might be mistaken for one of antimony. 
The resemblance of the reactions, the witness said, was truly re- 
markable, and had very much astonished him. The same fault which 
was to be found with Dr. Aikin’s examination of the contents of the 
stomach was also to be found with his analysis of the sediment in 
the tumbler. Here also he should have found the metal antimony. 


t 
( 
XUM 


THE WHARTON TRIAL. 663 


Professor McCulloch was likewise dissatisfied with the sufficiency 
of Professor Tonry’s tests. Professor Tonry had also fallen into 
the fatal error of not producing and proving the metal. Supposing 
certain spots, found by him and mentioned in his testimony, to 
have been antimony, they were so minute that their presence 
might have arisen from impurities in some of the chemical agents 
used. For example, hydrochloric acid is liable to contain impuri- 
ties; it often contains arsenic, and may contain antimony. The 
tests of the purity of his sulphuric acid, which Professor Tonry 
stated that he had applied, were insufficient to establish the fact of 
that purity. 

Some of the precipitates produced by the experiments of this 
witness in the court-room, in illustration of his statements, were 
kept until the following day, when they were found to have become 
dark, and no longer to resemble antimonial precipitates. The 
witness ascribed this change to some alteration in the organic sub- 
stance. Upon cross-examination the witness acknowledged that 
if a table-spoonful of brandy or whiskey, white sugar, and fresh 
milk, had been the only contents of the tumbler, he did not think 
that the sediment could have yielded the results obtained by Pro- 
fessor Aikin. These results certainly created the basis for a sus- 
picion that antimony was present. 

Dr. Genth, an analytical chemist from Philadelphia, gave 
substantially the same testimony as that of Professor McCulloch. 
Dr. John J. Reese, a toxicologist, followed, with corroborating tes- 
timony. Professor Harry C. White, of Annapolis, made the like 
statements, and had tried similar experiments with jasmine and 
chloral, obtaining like results. 

Dr. Reese thought, from the symptoms, that General Ketchum 
might have died from cerebro-spinal meningitis. Dr. Edward War- 
ren was of opinion that he did die of cerebro-spinal meningitis. He 
based his opinion on the symptoms, and found no cause for chang- 
ing it in the revelations of the analyses. This witness had seen 
two cases of antimonial poisoning. He expressed a decided opinion 
that General Ketchum’s death was not due to this cause. Going 
through the several days, and showing reasons why he could not 
have died from this poison if administered on Monday or Tuesday, 
because all the symptoms of such poisoning were absent on those 
days, he concluded by saying that the deceased could not have been 
poisoned by a dose of tartar emetic swallowed on Wednesday ; for 
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when he was lying in a semi-unconscious condition, and the physi- 
cian’s hand was merely placed upon him, a shiver passed over hig 
frame, demonstrating the existence at that time of cutaneous hyper- 
gsthesia, a symptom never observed in any case of antimonial poi- 
soning, but a characteristic phenomenon in cases of meningial fever, 
The additional circumstance that he tried to get out of bed, slapped 
the shoulder of an attendant, and applied his hands at will to 
various portions of his body, thus showing the existence of normal 
contractile power in such of the voluntary muscles as were not 
rigid or convulsed, and the ability to employ it at discretion, form 
another stable link in the claim of proof, which associates the mor- 
bid condition then developed with the operation of a natural cause, 
and a wide hiatus in the connection which is sought to be estab- 
lished between it and the action of this or any other poisonous 
agent. 

It was also testified that opisthotonos and pleurosthotonos, sig- 
nifying respectively a muscular bending of the body backwards and 
sideways, were noticeable in General Ketchum’s case, and were 
symptoms of cerebro-spinal meningitis. 

Professor Harvey L. Byrd testified that from the recital of symp- 
toms, he thought General Ketchum died from natural causes. He 
was unable to identify the disease, though many of the symp- 
toms resembled cerebro-spinal meningitis. 

Dr. Goolrick, judging from the symptoms and post-mortem ex- 
amination, thought the General might have died from natural 
causes. 

Dr. John R. McClurg had no hesitation in saying that he thought 
the death resulted from natural causes, and he inclined to attribute 
it to cerebro-spinal meningitis. This gentleman had seen many 
cases of poisoning by tartar emetic, though none of them had 
been fatal. But this witness said that if antimony had been found _ 
in the stomach, liver, and kidneys of the deceased, he should be un- 
able to say whether death resulted from antimonial poisoning, 
cerebro-spinal meningitis, or apoplexy from congestion. 

Dr. Wm. H. Baltzell was inclined to attribute the death to cere- 
bro-spinal meningitis. The operation of tartar emetic would have 
been too rapid to accord with the progress of General Ketchum’s 
disease. 

Dr. Josiah Simpson attributed the death to natural causes. 

Dr. Abram Claude, from the symptoms and the post-mortem ex- 
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amination, thought the death due to natural causes, and thought 
the disease resembled cerebro-spinal meningitis. 

In rebuttal the state attorney called some half-dozen medical 
gentlemen, who expressed the opinion that General Ketchum died 
from non-natural causes, and, of course, not from cerebro-spinal 
meningitis. Dr. Aikin was also recalled. He had made further 
experiments, and wished to state the result of them. After an 
eager argument by counsel the court admitted his testimony. It 
was not extremely valuable. He simply said he had tried the 
experiments described by Professor McCulloch, and had obtained 
results of a different character from those described by that gentle- 
man. He was sure he had been correct in his previous statements, 
and that the mistakes concerning the character of the precipitates, 
regarded by the experts for the defence as very easily to be made, 
were not such as any intelligent man could make, and of course 
had not been made by himself. 

Cerebro-spinal meningitis appeared by the testimony of nearly 
all the witnesses to be a rather obscure disease. In older days it 
was known as “ Death by the grace of God,” but in time this name 
gave place to the present learned appellation. It varied a good 
deal in its symptoms in different cases. An effort was made to 
show that it was epidemic in Baltimore about the time of General 
Ketchum’s death. Though in this attempt the defence was only 
partially successful, yet they showed that it was at least a disease 
of not unfrequent occurrence in that city. 

Many of the physicians summoned by the defence were of opin- 
ion that cerebro-spinal meningitis in its fulminant form, as they 
were pleased to call it, — signifying by this alarming adjective only 
the qualities of violence and rapidity in the development and pro- 
gress of the disease, — would leave behind no lesion of any of the 
organs which would be discoverable in a post-mortem examination. 
Thus they explained away the inferences drawn from the sound- 
ness of all the vital parts of the General’s body. Whereas some 
of them testified that poisoning by antimony should have left traces 
upon some of the organs. 

Throughout the trial the newspaper reporters, after the fashion 
of their tribe, kept their lynx-eyed watch upon the prisoner, and 
duly described, for the benefit of the public, every movement, every 
expression, so far as they could penetrate the concealment of her 
veil, and every article of dress; even commenting on the fit of her 
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kid-gloves. By their account, which may be trusted as accurate, 
she exhibited the most rigid and unvarying self-control. She sat in- 
scrutable and impenetrable from the beginning of the long trial on 
Dec. 4, 1871, to its close on Jan. 24, 1872. When all others were 
moved she alone was immovable. When others grew excited at 
some significant piece of evidence, she remained passive. None of 
the varying phases of the criminal process, now tending in her 
favor and now against her, stirred any apparent emotion. It would 
be cruel to judge of a person’s guilt or innocence by such signs as 
these. No one of us knows how an unfounded charge and a trial 
for life and fame might affect his character and bearing. It might 
strike one to a statue. But it was impossible not to reflect that 
in this wonderful unbroken composure of Mrs. Wharton, there was 
the token of that mental force and power, which, could conscience 
once be mastered, would have enabled her to contemplate with 
equanimity and to perform without flinching, crimes even so atro- 
cious as those which she was accused of, and for which she could 
undergo so impassively her dubious trial. 

The jury brought in a verdict of “ not guilty.” Yet the result 
of the trial, if the prisoner were really innocent, must have been 
far from satisfactory to her. It was obvious that the verdict, 
known to the Scotch criminal law, “ not proven,’ would have more 
accurately expressed the result of the proceedings. Mrs. Wharton’s 
counsel had not established her innocence. Indeed, they made no 
very strenuous effort to do so. They were content to emancipate 
their client from the clutches of the law. Suspicion was not 
silenced. None of the facts which induced suspicion were en- 
countered and overthrown. In respect of the money transactions, 
neither side absolutely proved any thing, but the prosecution es- 
tablished a strong case, and the defence presented an eminently 
weak one. The defence did not even attempt to account for the 
absence of General Ketchum’s waistcoat immediately after his 
death, and its subsequent reappearance. They did not undertake 
to show any cause why Mrs. Wharton should have applied tartar 
emetic to her breast. They weakened the probabilities of their 
case extremely in the minds of all intelligent men by the futile 
effort to show that General Ketchum had dosed himself with laud- 
anum. Mrs. Wharton’s reputation would have stood better with 
the world at large this day if her counsel had not shown that they 
felt obliged to grasp at so absurd an hypothesis in order to save her. 
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She probably was acquitted because the testimony of the chemical 
and medical experts, especially the former, called by the govern- 
ment, was so unsatisfactory. It was not enough, and it ought not 
to have been enough, that Dr. Aikin and Dr. Tonry had satisfied 
their own minds by producing a very high degree of probability. 
Their failure was a warning to experts in all future time to rest 
content with no amount of investigation which leaves any known 
test untried. Had they gone on with their analysis and actually 
produced the metal antimony from the contents of the stomach, 
liver, and kidneys of General Ketchum, Mrs. Wharton might at 
this time have been under sentence of death. It is impossible not 
to speculate on the probability that the extension of the search by 
further tests might have had this result. It is impossible to be 
blind to the effects upon the trial of such a result had it been ob- 
tained. Mrs. Wharton unquestionably owed her escape to the fact 
that the chemical experts called by her counsel, men of eminence 
and respectability, were not satisfied beyond the possibility of a rea- 
sonable doubt that antimony had been found in the vital organs of 
General Ketchum. If the government did not establish this, they 
did not establish their case. Then the medical experts were able 
to say that the deceased apparently died from some natural cause, 
probably from cerebro-spinal meningitis. They could not say he 
died from the administration of poison, when no poison had been 
proved to be present in his system. They, or at least most of them, 
considered the symptoms and the absence of any proof, satisfactory 
to their minds, of the presence of poison, and they were obliged to 
attribute death to that known disease whose symptoms, obscure and 
variable at best, most closely resembled the developments of the 
General’s illness. What their expression of opinion might have 
been lad they been satisfied that a deadly poison was lurking in 
vital organs in the body, it is impossible to say. 

It was thought by the members of the legal profession that much 
valuable light upon the subject of expert testimony might be ob- 
tained from this case. We cannot see that it was peculiarly useful 
in this way. It was a simple instance of disagreement between 
experts upon a difficult and obscure subject, wherein the witnesses 
who were obliged to sustain the burden of proof did not succeed in 
doing so. Had Professors Tonry and Aikin gone a little further 
before desisting from their analyses, it is possible that there might 
. have been very little disagreement of experts. Either these learned 
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gentlemen would have been satisfied, by the failure of some sure test, 
of the non-existence of antimony in the material furnished to them for 
examination, or they would have proved its existence so absolutely 
that no intelligent chemist or physician could have doubted it. 
Either alternative would probably have determined these criminal 
proceedings. The need for the very highest conceivable degree of 
thoroughness in his preparation to testify, both out of regard to the 
value of his testimony and to his own reputation, is the lesson 
which every expert witness may draw from the cause. But the 
lawyers have little to learn from it as to the intrinsic character 
or value of such evidence. 
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NEW YORK COURT OF APPEALS. 
THE RIGHTS OF AUTHORS. 


Henry D. Patmer, Plaintiff and Respondent v. Ropert M. De Wirt, De- 
Jendant and Appellant. 


AN action by an author or his assign to restrain publication of a manuscript not 
published by the author’s consent, is not an action under the copyright 
statutes. 

Copyright after publication is a creation of statute. 

Before publication, the author or his legal assign has the sole right of publi- 
cation, and the exercise of this right by another is a restrainable tort. 

Property in a manuscript is like any other personal property, and if protected 
by the law of the author’s domicile and by the lex fori, the author's alienage 
will not protect the infringer. 

After publication by the author’s consent, the contents of a manuscript become 
public property, and are protected only by statute, which can have no extra- 
territorial force. 

Copyright before publication is the right of first publishing. It is assignable. 

An assignment of the exclusive right and privilege of printing and publishing, 
enacting, performing, representing, and producing upon the stage, or of 
licensing or permitting to be printed, &c., within the United States, is not a 
transfer of the manuscript and all the author's rights, but of all the author's 
rights in a locality. It is not material if it be called only a license. It trans- 
fers an equitable right, even against the author. 

Representation upon the stage gives no right to a stranger to print and pub- 
lish the thing represented. 

It is entirely consistent with a finding that the play, as printed by defendant, 
containing words, description of arrangement, stage directions, division of 
acts and scenes, was obtained from auditors at public performances, that these 
things were surreptitiously obtained, and not from memory or reporting. 

Right to print and publish is distinct from the right to enact and exhibit. 

Repeating from memory, even on the stage, is not publication. 

Exhibition of a work does not justify publication without the author’s consent. 

An author retains his property until he relinquishes it by contract or unequivocal 
act, like printing and offering for sale. 

Delivery of lectures is not publication, and an auditor has no right to the manu- 
script or a copy, or to use a copy. 

An unauthorized printing of the manuscript of a foreign author, unpublished by 
his authority, restrained. 


THE FACTS AND HISTORY OF THE CASE. 
T. W. Robertson, an English dramatist, residing in London, was the 
author of a comedy called “ Play.” It had never been printed. On the 
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Ist of February, 1868, Robertson assigned the exclusive right of printing 
and publishing and performing the said drama in and throughout the United 
States, to Henry D. Palmer, of New York (the plaintiff), reserving to him. 
self all his proprietary rights in England. On the 15th of February, 1868, 
the comedy was for the first time publicly performed at the Prince of Wales 
Theatre, in London, under the author’s reserved rights. On the 25th of 
February, 1868, Robert M. De Witt, of New York (the defendant), a book- 
publisher, having received the comedy from some person or persons who 
had witnessed the performances in London, advertised and published printed 
copies of the comedy, and publicly sold them in New York. On April 8, 
1868, Mr. Palmer brought a suit in the superior court of this city, setting 
forth the above facts and praying a perpetual injunction. An injunction 
order was granted on filing the bill, and the defendant answered, setting up 
the defences hereafter referred to. ‘On answer coming in, Garvin, J., 
dissolved the injunction with costs (7 Robt. S$. C. 530), and a year later the 
cause was tried on stipulation, admitting all the statements of the answer as 
facts. Monell, J., considering the matter as res adjudicata, dismissed the 
complaint, and plaintiff appealed. The appeal was heard in June, 1869, 
before Monell, Freedman, and Jones, JJ., and in December, 1870, an 
opinion was delivered by Monell, J., vacating the decree, and ordering a 
new trial. Freedman, J., concurred, and Jones, J., dissented, but neither 
gave their reasons.’ From this judgment defendant appealed to the court 
of appeals, where it was argued February 12, 1872, before Church, C. J., 
Allen, Grover, Peckham, Rapallo, and Andrews, JJ.; by Wm. D. Booth, 
for plaintiff, and Ira D. Warren, for defendant. 

On February 27, 1872, the following entry was made, showing the opin- 
ion to be the unanimous decision of the court : — 

“ Allen reads opinion for affirmance of order, and judgment absolute for plaintiffs. 
Allagree. Folger absent.” — H. E. Sickles, Reporter. 

ALLEN, J.— Whatever rights the plaintiff has in the drama, which is the 
subject of the controversy, exist at common law independent of any statute 
either of the state or the United States. The protection he seeks is of 
property and the right of property, which is well established and recognized 
wherever the common law prevails, and not of a franchise or privilege con- 
ferred by statutes. The state courts have jurisdiction as in other actions 
affecting common-law rights or property interests.” 


1 See Palmer v. De Witt, 3 Alb. L. J. 84; 8. c. 2 Sweeney, 530. 

The position held by ex-Judge Jones on the questions herein involved is some- 
what anomalous. He tried with a jury the case of Aeene v. Clarke, and charged very 
strongly on the rights of the author over his unpublished works. He proposed to write 
an opinion in this very case, and kept back the decision for some months for that 
purpose, and finally, at the last moment, dissented. 

2 The point involved must not be confounded with the common-law copyright, 80 
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It may be doubtful whether the act of congress of 1831 (chap. 116, 
§ 9, 4th Statutes at Large, 436), gives an action in respect to manuscripts 


called. In Millar vy. Taylor, 4 Burr. 2303, in Wheaton v. Peters, 8 Pet. 591, and in 
Jeffreys v. Boosey, 4 H. L. C. 960, the point was made and argued that copyright existed 
at common law on precedent established by booksellers, as well as on principle. The 
case of Millar vy. Taylor, in which the opinions of the judges are given at length, is a 
model of reporting, and extremely interesting as illustrating not only the compro- 
mise ground that has finally been taken in this branch of the law, but also the habits 
of thought of the judges composing the court, and their method of procedure in 
arriving ata result. ‘The case was on a special verdict, setting forth a custom of au- 
thors and publishers to consider copyrights of published works property in perpetuum, 
that the Stationers’ Company had made by-laws recognizing such a property, and im- 
posing a disciplinary fine for violating it, and also providing for notice of proprietor- 
ship to be entered on the books of the company. Another finding was, that after the 
copyright act, 8 Anne, c. 19, Thomson’s “ Seasons” was published by thé author, regis- 
tered at Stationers’ Hall under the by-laws, assigned to the plaintiff, and that defend- 
ant had published it without license after the death of the author, and long after the 
full term of copyright had expired under the statute. Two arguments were had at 
bar, the first between Dunning and Thurlow, the second between Blackstone and Mur- 
phy. The case contains a unique note by the reporter, in emphatic type, explaining the 
tule of Trinity Term, 1768, for entry of judgment to be thereafter delivered as of 
the day of argument, an order probably without precedent, —“ Note. Mr. Millar Diep 
the next morning.” The arguments are very briefly stated, because “ it would be too 
tedious and tautologous ” to show where the judges got their reasoning. Mr. Jus- 
tice Willes begins by explaining at some length the cases to which his opinion does 
not apply. He then argues with great ingenuity from the entries of the Stationers’ 
Company, acts of parliament, proceedings of the star chamber, and decided cases, 
in favor of the common-law perpetual copyright, and treats the argument on princi- 
ple thus: “I have avoided a large field which exercised the ingenuity of the bar. 
Metaphysical reasoning is too subtle, and arguments from the supposed modes of 
acquiring the property of acorns, or a vacant piece of ground in an imaginary state of 
nature, are too remote. Besides, the comparison does not exist between things which 
have a physical existence and incorporeal rights.” 

This was a thrust at Blackstone, whose argument cited Hobbes and Locke and 
other speculative writers on the origin of society and property. This judge thought 
that the /abor of the writer should be rewarded, and gives as his best illustration of 
authorship requiring compensation from the public, Johnson's Dictionary. (p. 2335). 

See Woop, V. C., in Spiers v. Brown, 6 W. R. 352, on copyright in a Dictionary. 

Mr. Justice Aston begins by complimenting Willes, J., on his exhaustive citation 
of authority, and then at once proceeds to discuss the objections from the stand-point 
of “right reason and natural principle, the only grounds of the common law originally 
applicable to this question.” And then follows a series of long quotations on the origin 
and nature of property selected from “ the learned author of the ‘ Religion of Nature 
Delineated,’”’ concluding finally that that which is capable of distinguishable exist- 
ence, and has actual value to the true owner, is capable of property. Publication, 
which had been urged as abandonment, he declares to be the only beneficial user, and 
the limitation of the purchaser’s rights to use his copy to print from, is disposed of 
by the remark that the purchaser might as well claim the merits of composition as 
the right of reprinting. 

Having argued out the propriety of protecting the author after publication, he 
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other than such as may be the subject of a copyright, under the laws of the 
United States.’ In Keene v. Wheatley, 9 Am. Law Reg. 45, the circuit 


declares moral philosophy to be a foundation of the common law (p. 2343); and to 
illustrate the principle that novelty is no objection to property, cites the year-book, 
that for taking away a dog trespass would lie. (12 H. VIII. f. 3 a, b.) 

The matter of abandonment by publication is treated as matter of intention, 
and a question of fact for a jury. Then follows a citation and discussion of the cases 
partially in point, on prerogative copies, and for injunctions for printing manu- 
scripts. The statute of Anne is declared to be cumulative to the common law, 
and to give additional remedies, not additional rights. 

Yates, J., delivered the first dissenting opinion in the thirteen years of Lord Mans. 
field’s judicial career then passed. He premised that he did not intend to reply to the 
judges but to the counsel, and discussed the question from the stand-point that the 
origin of property is occupancy, and that occupancy is confined to the manuscript, 
and cannot exist in the ideas. Publication makes them free to all, without the aid of 
statute law. Until publication they are the author’s, and he has the physical and 
legal control of them. After publication, by loss of the physical control, he loses the 
legal control also. Unable to separate the ideas from their embodiment in language, 
and the phonic embodiment from the picto-phonic, or embodiment in manuscript; 
and unable to conceive that what cannot be seized in execution or forfeited for trea- 
son can be property; and bringing the property down finally to a right of action 
which is unassignable, he denies on principle property in ideas. While he acknowl 
edges the validity of the chancery decisions (Webb v. Rose), restraining the printing 
of a book of conveyancer’s forms, copied from the original by a clerk, without the 
owner’s consent ; (Forester v. Waller) restraining publication of Cases tempore Talbot 
for like cause ; (Pope v. Curll) restraining publication of letters by the receiver without 
consent of the author; and (Queensbury v. Shebbeare) enjoining the publication of Lord 
Clarendon’s History without consent of the author’s representatives, after it had lived 
one hundred years in manuscript ;—he distinguishes the principal case by the fact 
that fraud or breach of trust existed in every case. Prerogative copies and cases 
under the statute are also distinguished. Lord Mansfield, C. J., also says altercation 
would be indecent,—and that he is not replying to Yates, J.,—and then starting 
from the common ground of principle as established by decided cases, argues to the 
conclusion that a perpetual copyright exists at common law. But his first ground is 
the conceded one, that before publication the author has the sole right of deciding if 
publication shall take place at all ; and this ground from that day to this has never been 
doubted, save by Eyre, B., in Donaldson v. Beckett, 4 Burr. 2409. From this conceded 
ground, through the positions that the highest beneficial use of a writing can only be 
derived by publication, he arrives at the conclusion that publication does not take 
away the author’s dominion, but that this dominion continues for ever, at common 
law. 

This doctrine thus declared by the king’s bench was reviewed in the house of 
lords on appeal from the chancery in the case of Donaldson v. Beckett, 4 Burr. 
2408. Five questions were put to the judges: 1. Whether at common law an author 
had the sole right of first printing and publishing for sale? and to this they replied in 

the affirmative, 10 to 1. As to whether he might bring an action against one pub- 
lishing without consent, they answered, eight that he might; two that he might 


1 This is a new and interesting suggestion. The words of the act, however, are 
pretty broad: they confer restraining jurisdiction against the publisher without 
consent of “ any manuscript whatever.” 
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court of the United States had jurisdiction by reason of the citizenship of 
the parties, and the case was decided by the rules of the common law and 
upon the authority of adjudged cases in this country and in England. 
But if jurisdiction is by the statute conferred upon the federal courts in a 
case like this, the act does not purport to and does not make the jurisdic- 
tion exclusive, or deprive the state courts of jurisdiction in actions legal or 
equitable touching the common-law rights of authors.’ 

At most the statute gave parties within its provisions, and not claiming 
the benefits of a copyright under the laws of the United States, a cumula- 
tive remedy and a choice of tribunals. The jurisdiction of the state courts 


if the copy was obtained by fraud or violence, but not otherwise; one that he 
might not. 2. If he had such right, did the law take it away on printing and 
publishing, and might any person afterwards reprint and sell for his own benefit 
against the author’s will? Four answered that publication by the author made the 
copy free, seven that it did not. 8. Was the action at common law taken away by 
the statute of Anne? Six thought it was, five that it was not; but only five thought 
that the statute remedy was the sole remedy, while six thought there was another 
remedy (Eyre, B., referring to equitable relief). 4. Whether at common law an 
author and his assigns had a sole, perpetual right of printing and publication? The 
judges stood 7 to 4 in favor of the right. 5. They said that this common-law 
right was impeached, restrained, and taken away by the statute, by a majority of 
6 to 5. 

Lord Mansfield was known to hold his former opinions, and the decree was finally 
reversed on the ground that the statute had limited the term of protection, and that 
after that statutory term, no action could be maintained. — Jeffreys v. Boosey, 4 H. 
L. C. 961. 

In 1834 the question of copyright at common law was argued before our supreme 
court in Wheaton v. Peters, 8 Peters, 59, and it was then decided by a majority that 
after publication the author’s rights depend entirely on the statute, although his 
remedies may be by action on the case, instead of debt for statute penalties. It 
appears also from Rogers v. Jewett, 22 Law Rep. 339, that the statute penalties are 
not imposed for simple infringement, but for copying the whole work. 

In the principal case a fact found was that the author or his assigns had never 
printed. The question of common-law copyright is not therefore involved, unless 
there can be a publication without printing. 

1 This question is treated at large, and with an exhaustive analysis, by Mr. Justice 
Duer in Woolsey v. Judd, 4 Duer, 379. 

The state courts retain all the jurisdiction they originally had, unless taken away 
either by a grant of exclusive authority to the United States courts, or by the grant 
of a particular authority and the prohibition of the exercise of a like authority to the 
state courts, or when an authority is granted to the United States courts with which 
a similar authority in the state court would be incompatible : Federalist, No. 82. The 
exclusive jurisdiction of the United States courts has also been subjected to another 
classification: 1. Where the terms or necessities of the constitution make it exclusive. 
2. Where an act of congress creates a jurisdiction, as in patent causes: United 
States v. Lothrop, 17 Johns. 5; Delafield v. State of Illinois, 2 Hill, 159; Dudley v. 
Mayhew, 3 Comst.15. Woolsey v. Judd was elaborately argued a second time, upon 
the sole question whether the jurisdiction of the state court was taken away by act 
of 1831, ch. 16, § 9. 
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in cases in which it had before been exercised was not taken away or in 
any respect impaired. 

The common-law rights of authors, as now recognized, existed before the 
passage of copyright laws, and has not been taken away or impaired. By 
section 9 of the act of congress of 1831, no new right is secured or con- 
ferred, but simply a remedy for the violation of an existing right in another 
forum. (Pierpont v. Fowle, 2 Wood. & Min. 43; Woolsey v. Judd, 4 Duer, 
379.) The objection to the jurisdiction of the courts of the state is not well 
taken. 

The rights of authors in respect to their unpublished works have been 
so frequently and elaborately considered and carefully adjudicated by the 
courts of this country and of England, and are now so well understood and 
established, that there is but little to do in passing upon the merits presented 
by the record before us, save to apply the rules clearly deducible from 
adjudged cases of conceded authority. The author of a literary work or 
composition has, by law, a right to the first publication of it. He has a 
right to determine whether it shall be published at all; and if published, 
when, where, by whom, and in what form. This exclusive right is confined 
to the first publication. When once published it is dedicated to the public, 
and the author has not, at common law, any exclusive right to multiply 
copies of it or to control the subsequent issues of copies by others. The 
right of an author or proprietor of a literary work to multiply copies of it, 
to the exclusion of others, is the creation of statute. This is’ the right 
secured by the copyright laws of the different governments.’ 

It is said by Yates, J., in Millar v. Taylor, 4 Burr. 2303-2379, that it 
is certain that “every man has a right to keep his own sentiments if he 
pleases; he has certainly a right to judge whether he will make them 
public or commit them only to the sight of his friends. In that state the 
manuscript is in every sense his peculiar property ; and no man can take it 
from him, or make any use of it which he has not authorized, without being 


1 Publication of a literary composition seems to imply printing and exposure for 
sale in the market: Keene v. Wheatley, 9 Am. Law Reg. 45. Printing alone is 
not publication, nor is printing accompanied by gift of copies: Pr. Albert v. 
Strange, 1 MeN. & G. 25; Sweet v. Archbold, 133. Circulation of copies of a book - 
among a parish, or among pupils for the purpose of instruction, or to a choir, is not 
publication: Paley’s Case, cited 2 Ves. 23; Bartlette v. Crittenden, 4 McL. 300; 
s.c.5 Mch. 82; White v. Gerock, 1 Chitty, 24; 2 B. & Ald. 290. Delivery of a 
lecture is not publication: Abernethy v. Hutchinson, 1 Hall & Tw. 28. Scenic 
representation is not publication: Macklin v. Richardson, Amb. 694; Coleman v. 
Walthen, 5 T.R. 245; Murray v. Elliston, 5 B. & Ald. 657 ; Keene v. Wheatley, ubi sup. ; 
Roberts v. Myers, 23 L. R. 896; Boucicault v. Wood, 16 Am. Law Reg. 589; Jones v. 
Thorne, 1 N. Y. Leg. Obs. 408 ; Crowe v. Aiken, 4 Am. Law Rev. 450; Boucicault v. 
Fox, 5 Blatchf. 98. But publication may be inferred from sale of a printed copy, or 
from deposit of a printed copy at the same time with the deposit of the title-page: 
Baker v. Taylor, 2 Blatchf. 85. 
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guilty of a violation of his property. And as every author or proprietor 
of a manuscript has a right to determine whether he will publish it or not, 
he has a right to the first publication, and whoever deprives him of that 
priority is guilty of a manifest wrong, and the court have a right to stop it.” 

This principle thus early enunciated has controlled in every case in 
which the proprietary right of authors, of their manuscripts before publica- 
tion, has been determined. This common-law right of first publication is 
sometimes spoken of as “copyright before publication,” while the right to 
multiply copies secured by statute is called, in contradistinction, “ copyright 
after publication.” 

Mr. Phillips, in his “ Treatise on the Law of Copyright,” at page 2, speak- 
ing of the two rights, says: “Copyright before publication is the more 
ancient of the two. It is the exclusive privilege of first publishing any 
original and material product of intellectual labor. Its basis is property; a 
violation of it is an invasion of property, and it depends entirely on the 
common law.” 

The right is well-defined and succinctly stated by the author of a recent 
work, as follows: “ Every new and innocent product of mental labor, which 
has been embodied in writing or some other material form, becomes the ex- 
clusive property of its author; the law securing it to him as such, and re- 
straining every other person from infringing his right. Whether the ideas 
thus unpublished take the shape of written manuscripts of literary, dra- 
matic, or musical compositions, or whether they are the designs for works of 
ornament or utility planned by the mind of an artist, they are equally in- 
violable while they remain unpublished ; and the author possesses an absolute 
right to publish them or not, as he thinks fit, and (if he does not desire to 
publish them) to hinder their publication, either in whole or in part, by any 
one else.” (Shortt on the Law of Literature, 48.) 

It would be a waste of time to refer in detail to the very many cases in 
which this original proprietary right of authors has come under review by 
the courts. They uniformly decide or assume the right to be as thus 
epitomized by Mr. Shortt, and the adjudication of the courts of the United 
States and of England are in entire harmony with this branch of the law. 
(2 Story Eq. Jur. § 943; Hoyt v. McKenzie, 3 Barb. Ch. R. 320; Wheaton 
v. Peters, 8 Peters, 591; Little v. Hall, 18 How. 165; Prince Albert v. 
Strange, 1 MeN. & G. 25.) 

An author or proprietor of an unpublished literary work has then a prop- 
erty in such work recognized and protected both here and in England, and 
the use and enjoyment of it is secured to him as of right. This property in 


1 Lord Mansfield, in Millar v. Taylor, speaks of it as “copy before publication.” 
and this term has pretty generally prevailed. “Copyright” has thus also been 
limited to the right vested by the statute. We think this nomenclature preferable to 
the one in the text. 
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a manuscript is not distinguishable from any other personal property. It 
is governed by the same rules of transfer and succession, and is protected by 
the same process, and has the benefit of all the remedies accorded to other 
property, so far as applicable. It is personal, as other movable property is 
personal in legal contemplation, following the person of the owner, and is 
governed by the law of his domicile.’ 

That which is regarded and protected as property by the law of the 
owner's domicile, as well as by the law of this state, must be equally within 
the protection of the law, whether the owner be a citizen or an alien. (Story, 
Conti. of Laws, $§ 376, 379, 380.) 

If the character of property was impressed upon the fruit of mental labor 
solely by statute it might be otherwise, as the statutes could have no extra- 
territorial force. But where, as in this case, it is property by the law com- 
mon both to this country and the domicile of the author, the right is generally 
within the protection of the law in both places. Real property is governed 
by the lex loci ret site, and an alien can only acquire and have title as per- 
mitted by the local law. But not so as to personalty. In Calvin’s Case 
(7 Co. R. 17 a) it was held that “an alien friend may by the common law 
have, acquire, and get within the realm by gift, trade, or other lawful means, 
any treasure or goods personal whatsoever, as well as any Englishman, and 
may maintain action for the same.” This has always been accepted as the 
common law of the United States.? An alien friend may resort to the tribu- 
nals of this state for the prosecution of any right recognized by our laws, or 
the redress of any wrong cognizable by our courts. The right to literary 


1 This property in a manuscript must be carefully distinguished from the property 
of the tangible part of a manuscript. Take the case of letters. The property of the 
manuscript, or orderly arrangement of words, and sequence and rational succession 
of ideas, is the author’s or sender’s, and he may prevent their publication by printing 
and circulation: Woolsey v. Judd, ubi sup. But the property of the paper and ink, 
which alone make concrete, tangible, and permanent the manuscript, is in the 
receiver, and he may maintain replevin or detinue for the same, against the writer 
Oliver vy. Oliver, 17 C. B. 885. The property in copy, detached from any tangible 
embodiment of the copy, is illustrated by Pope v. Curll, 2 Atk. 342, and Queensbury v. 
Shebbeare, 2 Eden. 829. In the first case, Pope had no copy of the letters whose 
publication was enjoined, and in the second, the plaintiff’s original copy had been 
destroyed by fire, and perhaps the defendant’s was the only one in existence: Lord 
Mansfield, C. J., in Millar v. Taylor, 4 Burr. 2397. 

Creditors cannot attach a manuscript, or an assignee in bankruptcy get possession 
of it so as to publish without an author’s consent. ‘The printer of a book has a lien 
for his labor, but may not sell the printed copies till publication is made: 1 Bell’s 
Com. 68. See Atcherley vy. Vernon, 10 Mod. 518. 

After publication the printed book passes out of the monopoly, and is like other 
tangible property. A similar doctrine of the patent law is illustrated in 1 Official 
Journal Pat. Off. 282; Adams v. Burks. : 

2 See this point elaborated by Woodbury, J., Taylor v. Carpenter,2W. & M. 18. 
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property is as sacred as that to any other species of property.’ The courts 
of the state are open to an alien friend pursuing his property and seeking to 
recover it from a wrong-doer; and there is nothing in any positive law, or in 
the policy of the government, which would close the door against the same 
alien friend seeking protection for the fruits of his mental labor by restrain- 
ing its publication against his wishes. The protection afforded by the com- 
mon law to literary labor is very slight at the best, but such as it is, it is 
accorded to alien friend and citizen alike, and both are regarded with equal 
favor. 

In declaring the rules of law and applying legal remedies for the redress 
or prevention of wrong, there is no distinction between the right of the 
banker to his bills and bonds embezzled and found here in the possession of 
a wrong-doer, and the right of an author to his manuscript clandestinely or 
surreptitiously taken and brought here for publication, to his prejudice and 
the destruction of all its value as property. Both resort to the courts for 
the protection of acknowledged rights of property, and are entitled to the 
remedies given by law. Until published the work is the private property 
of the author wherever the common-law rights of authors are regarded. 
When once published with the assent of the author, it becomes the property 
of the world, subject only to such rights as the author may have secured 
under copyright laws, and they can have no force or give any rights beyond 
the territorial limits of the government by which they are enacted. 


The right of assignees domiciled here, of alien authors resident abroad, 
have been sustained by the courts of this country, and no distinction has 


1 Those sorts of property recognized by the law which yet are not tangible, or 
visible, or concrete in any form, have a peculiar incident. Only ideal property 
has ever had the incident of punitive damages or smart-money attributed to it. 

_ Reputation is ideal, may be ruined by a breath, a picture, or a written word, and 
punitive damages have often been given in slander, libel, and scan. mag. 

Marital felicity is also ideal, and it is estimated very highly by juries of husbands 
and fathers, often at the value of human life, when it is merely a collateral issue. 

Good-will and firm name are also ideal, and damages for their injury have been 
frequently punitive. The same is true of injuries to trade-marks. 

Property in copy has been protected by legislative enactment, and for its 
injury penalties and liquidated damages are imposed. 

Property in invention, if invaded, may be vindicated by imposition of treble 
damages. 

Hardly a case of punitive damage can be found not based upon an injury to 
the ideal. So it was argued in the principal case that ideal property was the 
law’s special favorite, as had been maintained by Mr. Booth, Mr. Clarke, and Mr. 
Seward, in Palmer v. McDonough, before Nelson, J., C.C. U. S., S. D. N. Y., in 1868; 
in Oertel vy. Wood, before Cardozo, J., S. C. 1st Dist. N. Y., in 1870; and in the 
previous arguments in the principal case in 1870. 

But, it will be observed, it is an embodied ideal, attached to something tangible 
in every case, that is vindicated. See discussion of this question in “ Atlantic 
Monthly,” August, 1866, pp. 167-173. 
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been made between transfers of literary property and property of any 
other description. (Keene v. Wheatley, supra; Crowe vy. Aiken, 4 Am. Law 
Reg. 450.)' The case of Jeffreys v. Boosey, 4 H. L. C. 798, relied upon 
by the counsel for the defendant, arose under the statute of Anne, and the 
question decided was as to the rights of a British subject who had procured 
an assignment of the work of an alien author, for which a copyright had 
been granted to the author under the laws of his government, to a copyright 
under the English statute, and the decision was adverse to the claim of the 
assignee, but against the opinion of six of the ten judges of the law courts to 
whom the question was submitted by the house of lords. The statute of 
Anne has since been repealed, and the case is not important now, except for 
the general principles to be gathered from the opinions of the judges. The 
authority of the decision was questioned in Routledge vy. Low (Law Rep. 
3 H. L. 100). 

The alienage of the author is no obstacle to him or his assignee in pro- 
ceeding in our courts for a violation, or to prevent a violation of his rights 
of property in his unpublished works. The assignability of a “ copyright 
before publication” is not questioned. The right of sale and transfer is one _ 
of the inseparable incidents of property, and the property in manuscript may 
be transferred, and upon the death of the owner goes to the personal repre- 
sentatives or next of kin of the owner, as other personal property. A 
literary man realizes the product of his labor either by the sale of his manu- 
script, or the publication or sale of his works. 

The copyright acts acknowledge the assignability of literary works before 
publication, and the rights of assignees are protected the same as those of 
the author. (Per McLean, J., Wheaton vy. Peters, supra.) The assignment 
under which the plaintiff claims is of the exclusive right and privilege of 
printing and publishing, enacting, performing, representing and producing 
on the stage, licensing or permitting to be printed, published, enacted, per- 
formed, represented and produced on the stage, within and throughout the 
United States, the said drama called “ Play,” &c. It is not a transfer of the 
manuscript and all the rights of the author therein. It is the transfer of 
the author’s rights, with all the benefits which would result from the abso- 
lute ownership within the United States. The right is local, in one sense, 


1 See also Roberts v. Myers, ubi sup.; Jones v. Thorne, ubi sup.; Tonson v. Walker, 3 
Swans. 672; Motte v. Faulkner, cit. 4 Burr. 2325; Manley v. Owen, ib. 2329; and the 
following cases, where the title was derivative through descent, devise, or represen- 
tation: Burnett v. Chetwood, 2 Merivale, 441; Webb v. Rose, 3 Swans. 694; Thompson 
vy. Stanhope, Ambler, 737; and Queensbury v. Shebbeare, ubi sup. In Crowe v. Aiken 
the assignment was for a limited territory and a limited time, but subject to those 
limitations exclusive. 

2 None of the law lords seemed to have too much respect for Jeffreys v. Boosey, but 
Lord Westbury and Lord Cairns, C., were most outspoken. 
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as only embracing a part of the globe, but general and universal as far as 
this country and government are concerned. 

It is said in Jeffreys v. Boosey, supra, that copyright was indivisible, and 
that the owner could not assign a part of the right as to print in a particu- 
lar place or country, or do any thing less than assign the whole right given 
by the English law. But whether the instrument is called a transfer or a 
license is not material. The plaintiff has, for a valuable consideration, ac- 
quired the right to the first publication of this drama, as well as the right to 
represent the same upon the stage in the United States, and it is a right of 
pecuniary value. It is true it may be lost by publication, here or elsewhere. 
(Jeffreys v. Boosey, supra.) But the plaintiff, under his transfer, might re- 
strain the author, as well as every other person, from publishing the work 
within the United States to his prejudice, as against the author and all the 
world the plaintiff has acquired, by the payment of a valuable consideration, 
an equitable right to the first printing and publishing the drama here, and 
this right is within the cognizance of a court of equity. 

The only question remaining is whether this common-law right, “ copy- 
right before publication,” has been lost or surrendered. There is no com- 
plaint that the defendant is representing or intends to represent or produce 
the drama upon the stage. The alleged violation of the plaintiff's right 
consists in printing and publishing the work. After the transfer to the 
plaintiff, this play was brought out and represented on the stage in one or 
more of the London theatres, and has also been performed ‘in the city of 
New York by the agency or permission of the plaintiff. The fact is found 
that the defendant received the words of this comedy and a description of 
the arrangement, general stage directions, division of acts and scenes, as 
printed by him, from one or more persons who had seen or heard the same 
publicly performed in England. It is not found that it was reported by the 
witnesses of the performance from memory, and it would be entirely con- 
sistent with the finding that copies of the play, as performed, with the stage 
directions, &c., were surreptitiously obtained and put in the possession of 
the defendant. Whether upon the facts as found the defendant might law- 
fully produce or represent the play upon the stage is not before us.2 The 
relief demanded by the complainant is that the defendant be restrained from 
printing, publishing, selling, or offering for sale, the drama called “ Play,” or 

1s. p. Roberts v. Myers, ubi sup. 

2 On this point see Keene v. Wheatley, ubi sup.; Keene v. Kimball, 16 Gray, 545; 
Morris y. Kelly, 13. & W. 461; Boucicault v. For, 5 Blatchf. 98; Boucicault v. Wood, 
16 Am. Law Reg. 539. The rule seems to be that the right of memorizing and repro- 
duction is personal with the memorizer. There is no joint contract by any two or 
more auditors with the management. The contract is several with each spectator. 
A combination of spectators to hiss is a conspiracy: Gregory v. Duke of Brunswick, 
6 M. & G. 205; Clifford v. Brandon, 2 Camp. 358. Yet each spectator has a clear 
right to applaud or hiss in the way of public criticism. 
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causing the same to be printed, published, &c., and for an accounting. The 
right publicly to represent a dramatic composition for profit, and the right 
to print and publish the same composition to the exclusion of others, are 
entirely distinct, and the one may exist without the other. The copyright 
acts which secured to authors the exclusive right for a limited time to print 
and publish their works, did not secure to them the exclusive right to the 
public representation of the dramatic compositions. Until the passage in 
England of the statute 3 & 4 William IV. c. 15, an author could not prevent 
any one from publicly performing on the stage any drama in which the 
author possessed the copyright; he could only prevent the publication of 
his work by multiplication of copies of it; it could be produced on the 
stage from published copies ; and repeating a piece on the stage from mem- 
ory was not a publication or violation of the author's right first to print and 
publish, which is the right known as “ copyright before publication.” —( Cole- 
man v. Walthen,5 T. R. 245; Murray v. Elliston, 5 B. & Ald. 657; Ros- 
well y. Smith, 12 Ad. & Ellis, 217, per Lord Denman, C. J.) 

The act of 3 & 4 William IV. secured to the author, or his assignee, 
of any dramatic piece the sole right of having it represented within the 
British dominions for a limited period, and in 1856, by the act of Congress 
(11 Stat. at Large, 138), a like right was given to authors and proprie- 
tors of dramatic compositions, for which a copyright should thereafter be 
granted under the laws of the United States. 

So far as is disclosed by the case, the drama remained in manuscript until 
printed by the defendant, and there is no claim that it has been published by 
the author or the plaintiff, or with their assent, except by its public perform- 
ance on the stage; and if it has not by that act become publici juris, it still 
remains the private property of the author or his assignees, who alone have 
the exclusive right to it, and may prevent its publication. When a literary 
work is exhibited for a particular purpose, or to a limited number of per- 
sons, it will not be construed as a general gift or authority for any purpose 
of profit or publication by others. An author retains his right in his man- 
uscript until he relinquishes it by contract, or some unequivocal act indicating 
an intent to dedicate it to the public. An unqualified publication by print- 
ing and offering for sale is such a dedication. 

The rights of an author of a drama in his composition are twofold. He 
is entitled to the profit arising from its performance, and also from the sale 
of the manuscript, or the printing and publishing it. Lectures and plays 
are not by their public delivery or performance in the presence of all who 
choose to attend, so dedicated to the public that they can be printed and 
published without the author’s permission. It does not give to the hearer 
any title to the manuscript or a copy of it, or a right to the use of a copy. 
The manuscript and the right of the author therein are still within the 
protection of the law, as if they had never been communicated to the public 
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in any form. The permission to act a play at a public theatre does not 
amount to an abandonment by the author of his title to it or to a dedica- 
tion of it to the public. It was so decided in 1770, in Macklin vy. Richard- 
son (Ambler, 694), and the rule as then adjudged has never been departed 
from. (2 Story, Eq. Jur. § 950; Keene v. Wheatley, supra; Boucicault v. 
For, 5 Blatch. 98; Crowe v. Aiken, 4 Am. Law Review, 450; Keene v. 
Kimball, 16 Gray, 545.)+ 

The printing and selling of the drama by the defendant was a violation 
of the legal and equitable rights of the plaintiff as the sole proprietor of 
the right to print and publish the works within the United States, and the 
plaintiff was entitled upon the case made to the relief demanded. 

The order granting a new trial should be affirmed, and judgment abso- 
lute given for plaintiff pursuant to stipulation. 


1 It may not here be amiss to give a list of some of the judges who have held the 
main doctrine of the author’s dominion over his manuscript till publication. No 
greater names adorn the jurisprudence of either Latin or Teutonic nations. Eldon 
(2 Swans. 424); Hardwicke (2 Atk. 342); Smyth (Amb. 695); Apsley (Amb. 
739); Talbot (1 W. Bl. 331); Jekyll (ib.); Macclesfield (ib.), and also Parker (2 
Meriv. 441) ; Blackstone, Mansfield, Aston, Willes, De Grey, and others (4 Burr. 
2305-2417) ; Knight Bruce (2 De G. & Sm. 692); Cottenham (1 McN. & G. 25); 
Campbell and others (6 Exch. 580) ; Abbott (1 Chitty, 24); St. Leonards, Brougham, 
Erle, and others (4 H. of L. 815 et seg.) ; Story (2 Story, 100) ; McLean, Thompson, 
and others (8 Pet. 591) ; Cadwallader (9 Am. Law Reg. 45); Drummond (4 Am. 
Law Rev. 450); Sprague, Nelson, Shipman, Hoar, and the supreme bench of 
Massachusetts ; McCoun (1 N. Y. Leg. Obs. 409) ; Duer and others (4 Duer, 379) ; 
Monell, Freedman (2 Sweeney, 580); Woodbury (2 Conn. 497). It has been 
denied only by three judges: Eyre, B. (4 Burr. 2409); Barbour, C. J. (reversed in 
2 Abb. Fr. x. s. 341); and Jones, J., without reasons dissenting in the principal 
case, comprise, we believe, the entire list contra. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR FEB- 
RUARY, MARCH, AND APRIL, 1872. 


Action. — See Lease; NEGLIGENCE, 2; SLANDER. 
ApgupicaTion. — See Bankruptcy, 8. 
ADMINISTRATORS. — See Execurorg AND ADMINISTRATORS. 
AGency. — See PrincipaL aND AGENT. 
AGREEMENT. — See Contract. 
AGRICULTURAL PuRPosEs. — See TILLAGE. 
Ampicuity. — See Leaacy, 6. 

APPOINTMENT. — See Power, 1. 

Assautt. — See Evipence, 1. 
Assignment. — See Bankruptcy, 1, 7; Lanptorp anp Tenant, 1; Lease; 
Rattway, 1; SHERIFF. 

AveErAGE. — See GENERAL AVERAGE. 


The defendants received, as ordinary bailee, a dog to be carried on their road. 
The dog had on its neck, when delivered to the defendants, a collar, to which 
was attached a strap. The defendants secured the dog by the strap, and the 
dog slipped its collar, escaped, and was killed. Held, that securing the dog by 
the collar was the ordinary and proper way, and that if the defendants were 
guilty of negligence in fastening the dog by the strap, it was a negligence sug- 
gested by the plaintiff, who delivered the dog without notice that the fastening 
was unsafe. Judgment for defendant. Richardson v. North Eastern Railway 
Co., L. R. 7 C. P. 75. 


Bank. — See Company, 7; Exrcutrors AND ADMINISTRATORS, 1. 


BaNkRUPTCY. 

1, A. covenanted with the trustees of a marriage settlement to effect insurance 
on his life for £2000, A. was insured in two policies of £500 each. On Oct. 
29, 1869, A. handed one policy to the trustees, and on Dec. 9, signed a memo- | 
randum stating that he delivered up and handed over said two policies to the 
trustees. Dec. 13, A. was adjudged bankrupt; in Jan. 1870, he handed the 
second policy to the trustees; and in Dec. 1870, he died. Notice that the poli- 
cies were claimed by the trustees was given to the insurance offices, after A. was 
adjudged bankrupt, but before any notice was given by the assignee. Held, 
that the assignee was entitled to the money due on the policies, as they were in 
the order and disposition of the bankrupt with the consent of the true owners. — 
Ex parte Caldwell ; In re Currie, L. R. 13 Eq. 188. 

2. The word “‘ due” in the English Bankrupt Act means ‘‘ presently payable.” 
— Ez parte Sturt; In re Pearcy, L. R. 13 Eq. 309. 
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3. Under the English Bankrupt Act of 1869, an execution creditor who has 
seized the goods of his debtor before petition filed for adjudication of bankruptey, 
was held entitled to the proceeds. The 87th section of said act referring to 
traders includes only traders at or after the act came into operation. — Ex parte 
Bailey ; In re Jecks, L. R. 13 Eq. 314. 

4. Under the English Bankrupt Act the holder of a note signed by two mem- 
bers of a firm, by the firm, and by other persons, was allowed to prove against, 
and receive dividends from, the estates of said two partners and against the joint 
estate of the firm. — Kx parte Honey ; In re Jeffery, L. R. 7 Ch. 178. 

5. A bankrupt who had not received his discharge paid six months’ rent in 
advance to his landlord, who had fotice of the bankruptcy. eld, that the money 
could not be recovered from the landlord by the assignee in bankruptcy. — Ez 
parte Dewhurst ; In re Vanlohe, L. R. 7 Ch. 185. 

6. A debtor promised to call and pay a debt at an appointed time, but failing 
to obtain money, he did not call, but stayed at his place of business. Held, that 
the debtor had not absented himself with intent to defeat or delay creditors, and 
therefore had not committed an act of bankruptcy. — Lx parte Meyer; In re 
Stephany, L. R. 7 Ch. 188. 

7. A debtor to secure an antecedent debt assigned the whole of his property, 
except a pension, which would not pass to the trustee in bankruptcy, and could 
not be taken in execution by a creditor. Held, that the assignment was an act of 
bankruptey. — Ex parte Hawker ; In re Keely, L. R. 7 Ch. 214. 

8. Under the English Bankruptey Act it was held that a judgment creditor 
who seized goods under execution, but had not actually sold them, before adju- 
dication of bankruptcy, was entitled to sell the goods and retain the proceeds. — 
Slater v. Pinder, L. R. 7 Ex. (Ex. Ch.) 95; s. c. L. R. 6 Ex. 228; 6 Am. Law. 
Rev. 81. 

See Proor. 


Bequest. — See Devise; Lecacy; Power; Tenancy 1x Common; Trust; 
Wu. 


Brix iw Equiry. 

The plaintiff, an Englishman, contracted in France with the defendant A., a 
Frenchman, for the joint carrying out of certain undertakings. The defendants 
B. and C. were merchants in London, into whose hands money had come in the 
course of the transactions. The plaintiff brought a bill praying among other 
things that an account be taken of the money in the hands of B. and C. under 
said transactions. The defendants moved that proceedings be stayed until the 
determination of a suit by the plaintiff against the defendant A. pending before 
the civil tribunal in France. Held, that there being portions of the bill which 
the defendants were bound to answer, the motion, which was in the nature of a 
demurrer, must be refused. — Wilson v. Ferrand, L. R. 13 Eq. 362. 


Bitt or — See Sarr, 1; Suir. 


Bitts anp Notes. 


1. The maker of a note in 1846 indorsed the note with his name and the year 
1866. Held, that the indorsement was a sufficient acknowledgment to take the 
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note out of the statute of limitations. — Bourdin v. Greenwood, L. R. 13 Eq, 
281. 

2. The plaintiff, for a consideration paid by A., accepted certain bills drawn by 
X., which were discounted by the defendant, A. guaranteeing payment. The de- 
fendant at the time of receiving the bills had no knowledge whether they were 
accepted for valuable consideration or not, but before maturity was informed 
that A. was primarily liable, and the plaintiff only as surety. After this the 
defendant agreed with A. to hold over for a time the bills which were then pay- 
able. Held, that the plaintiff was thereby discharged. — Oriental Financial 
Corporation v. Overend, L. R. 7 Ch. 142. 

3. Indictment for forging an instrument being an I. O. U. for thirty-five 
pounds purporting to be signed by the prisoner and one W. ‘The latter's name 
was forged. Held, that the instrument was an “ undertaking for the payment of 
money ” within 24 & 25 Vict. ¢. 92, § 23.— Reg. v. Chambers, L. R. 1 C. C. 341, 

See Bankruptcy, 4; Priorrry; Proor. 


Bonn. — See Mrercuant. 


BROKER. 


1. A jobber in the stock exchange agreed to purchase certain shares of the 
plaintiff, and gave him a ticket containing the name of the transferee to whom the 
shares were afterward transferred. Subsequently the transferee turned out to be 
an infant, of which fact both the other parties had been ignorant, and the plaintiff 
was obliged to pay calls on the shares. The plaintiff brought a bill alleging that 
the jobber was the principal in said sale, and praying specific performance and 
indemnity for all past and future calls. Held, that the custom of the stock ex- 
change discharging a jobber when he had given the name of the transferee and 
paid for the shares, discharged the defendant. — Rennie v. Morris, L. R. 13 Eq. 
203. 

2. The defendants, fruit-brokers, gave the plaintiffs a contract note as follows: 
‘* We have this day sold for your account to our principal fifty tons raisins. M. 
and W., brokers.” The defendants’ principal accepted part of the raisins only, 
and the plaintiffs sued the brokers, offering evidence of a custom in the London 
fruit trade that if the principal was not named in the contract note the broker 
was personally bound ; also of a similar custom in the London colonial market. 
Held, that the evidence was admissible, and that the brokers were liable for the 
non-performance of the contract. — Fleet v. Murton, L. R. 7 Q. B. 127. 

3. The defendant, a merchant in Liverpool, employed the plaintiffs, tallow- 
brokers in London, to buy 50 tons of tallow for him in London. By the custom 
of the London tallow trade, brokers contract in their own name and are person- 
ally liable for the total quantity of tallow they need, passing to their principals 
bought notes for the specific quantity ordered. The plaintiffs bought 150 tons 
of tallow and sent the defendant a bought note for 50 tons according to said cus- 
tom, and the defendant refused to accept. Held (by Ketty, C. B., CHaNNELL, 
B., and Bracksurn, J.), that the defendant was bound by said custom. Held 
(by MELLor and Hannen, JJ., and Cieaspy, B.), that the plaintiffs, being em- 
ployed as brokers, could not set up a custom of which the defendant was igno- 
rant, whereby to make themselves principals. — Mollett v. Robinson, L. R. 7 C. 
P. (Ex. Ch.) 84; s.c. L. R. 5 C. P. 646; 5 Am. Law Rev. 473. 
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Buitpine. 


An unfinished house, of which all the walls, external and internal, were built 
and finished, the roof on and finished, a considerable part of the flooring laid, 
and of which the internal walls and ceilings were ready for plastering, held, a 
building. — Reg. v. Manning, L. R. 1 C. C. 338, 


Carco. — See Suir. 
Carrier. — See BarLMENT. 
CuarcGeE. — See Lecacy, 1. 
Cuanity. — See Leaacy, 6. 
CuoseE Action. — See Huspanp anp WIFE. 
Crass. — See Lecacy, 5. 
Copici.. —See WILL. 
Common. Carrier. — See 


Company. 


1. The directors of a company formed to take the business of an old firm, 
issued a prospectus in which they omitted to state the insolvency of the firm. 
The directors believed that by obtaining additional capital from‘the sale of 
shares in the company, the business of the firm could be carried on with profit. 
Held, that the directors were personally liable for omission to state the firm's 
insolvency in the prospectus to the purchaser of shares, unless the latter post- 


poned for an unreasonable time inquiry into the truth of the representations in 
the prospectus upon the faith of which he took his shares. Jt seems, that if an 
allottee of shares is barred from proceeding against the directors by time or con- 
donation, his transferee is barred also. — Peek v. Gurney, L. R. 13 Eq. 79. 

2. A. applied for shares in a company, and on March 15, shares were 
allotted him, and the letter of allotment was posted March 16. A. had omitted 
in his application the name of the city in which he lived, and in consequence said 
letter did not reach him until March 21. On March 20, A. posted a letter with- 
drawing his application for shares. Held, that the letter of allotment posted to 
the address A. had given, was a good allotment. — In re Imperial Land Co. of 
Marseilles: Townsend’s Case, L. R. 13 Eq. 148. 

3. In 1865 S. agreed to become a director in a company and signed the mem- 
orandum of association for 200 shares. Before signing, the solicitor of the com- 
pany informed S. that he could withdraw if two-thirds of the capital were not 
subscribed, but the articles of association only provided that the directors need 
not go on with the company if said amount were not subscribed. The directors 
resolved to begin business before said amount was subscribed, and S. therefore 
resigned as director, and his resignation was accepted. No shares were allotted 
to S., and his name was not placed upon the list of shareholders. In 1870 the 
company was ordered to be wound up. Held, that the official liquidator was not 
precluded by lapse of time from placing S. upon the list of contributories.—Sid- 
ney’s Case, L. R. 13 Eq. 228. 

4. By the articles of association of a company its directors had power to 
receive from shareholders money paid in advance of calls on their shares. The 
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directors were also to receive a certain compensation to be as they should deter- 
mine. The directors paid into a bank the amount uncalled for on their shares, 
and drew it out the same day in payment of their fees. //eld, that said payment 
was not bond fide, and that the directors were not relieved from liability on their 
shares. — Sykes’ Case, L. R. 13 Eq. 255. 

5. The plaintiff paid for and received scrip certificates which gave him the 
right to have a certain number of shares in a company as soon as the directors 
gave notice that they were prepared to register shares. ‘The plaintiff never 
received such notice, but was registered as holder of shares, and an action was 
brought for calls on the same, to which he pleaded that he was not a shareholder, 
He afterward attended a meeting of shareholders and signed his name in an 
attendance-book, headed * shareholders present,” &c.; he also signed two proxy 
papers, in which he was styled a proprietor. He never intended to acknowledge 
himself a shareholder. //eld, that the plaintiff was entitled as against the com- 
pany to have his name removed from the list of shareholders. — Mcllwraith y. 
Dublin Trunk Connecting Railway Co., L. KR. 7 Ch. 134. 

6. The M. company owed money not immediately payable to a contractor who 
had bought shares in the company, and was unable to pay his brokers for the 
same. A director in the M. company, also a director in the C. company, nego- 
tiated a loan of money from the latter wherewith to pay the contractor and enable 
him to take-up said shares. The M. company had no power to purchase its own 
shares, and set up in defence of repayment that the sum borrowed was borrowed 
for the purchase of its own shares with knowledge of the C. company. Held, that 
the C. company was not affected with notice of the purpose to which the money 
was to be applied. — Jn re Marseilles Extension Railway Co.; Ex parte Credit 
Foncier & Mobilier of England, L. R. 7 Ch. 161. 

7. The directors of a company devised the following plan for obtaining a 
sufficient number of subscriptions for shares to enable them to begin business 
according to law. The directors deposited £1500 with a bank whose manager 
was in the scheme, under the following agreement: The bank was to open an ac- 
count with one S., loaning £1500, —the said company guaranteeing repayment, 
and charging their account with said loan and whatever sums S. should draw. S. 
was to obtain sham applicants for shares, and pay the requisite deposits to the 
account of the company, drawing the necessary funds from the bank, and then 
receive blank transfers of said shares. The scheme was effected ; and finally there 
stood to the account of the company £24,000, and therefore S.’s account was 
debited with the same sum. The company sued the bank for £24,000, appar- 
ently on the ground that said guarantee being fraudulent and void with notice 
to the bank, said sum remained to their credit and was due. Held, that said 
company was entitled to said £1500 actually deposited with the bank, and no 
more. — British & American Telegraph Co. v. Albion Bank, L. R. 7 Ex. 119. 

See Conrract, 1; Corporation; Inguncrion; NrGuicence, 2; Rartway, 
2; Trust. 


ConstRUCTION. 
See Contract, 1; Covenant; Devise; Fraups, Srarure or, 2; Insur- 
ANCE, 2; LanpLorp aNnp Tenant, 2; LeGacy; Mercuant; Saxe, 1, 2; 
SETTLEMENT; TENANCY IN Common; Trust. 
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Contract. 

1. By agreement between two companies one was given the option of buying 
the works of the other on or before the 25th of December, for a certain sum, 
after having given six months’ previous notice. The first company gave due 
notice, but was unable to complete the purchase for want of funds at the time for 
payment. Subsequently a second notice was given, but the second company 
refused to sell. Held, that the right of purchase was not destroyed by failure in 
payment at the expiration of the first notice. — Ward v. Woleerhampton Water- 
works Co., L. R. 13 Eq. 243. 

2. The defendant promised to marry the plaintiff upon the death of the defend- 
ant’s father, but afterwards declared that he would never do so, whereupon the 
plaintiff sued for breach of promise, though the defendant's father was still alive. 
Held, that there was a breach of contract, on which the plaintiff might sue. — 
Frost v. Knight, L. R. 7 Ex. (Ex. Ch.) 111; s. c. L. R. 5 Ex. 322; 5 Am. Law 
Rev. 461. 

See Broker, 2; Company; Covenant, 1; Execurors anp ADMINISTRA- 
tors, 2; Fraups, or; Goop-wiLL: Insurance, 3; MERcHANT; 
NEGLIGENCE, 1; Power; Sate, 1, 2. 


ContrIBUTION. — See GENERAL AVERAGE. 


CorPoRATION. 
An Amerjcan company had a place of business in England and was there sued, 
the writ being served on the head officer of the English branch, who was not the 
head officer of the American corporation in the United States. Held, that the 


company could be sued in England; and that said writ was properly served. — 
Newby v. Colt’s Patent Firearms Co., L. R. 7 Q. B. 293. 


CovENANT. 


1. The defendant covenanted not to carry on the business of a publican within 
the distance of one-half of a mile from the plaintiff's premises. Held (CLEasBy, 
B., dissenting), that said distance was half a mile in a straight line, not half a 
mile by the nearest way of access to said premises. — Moujlet v. Cole, L. R. 7 
Ex. 70. 

2. A lessee for the lives of A., B., and C., and the survivor of them, by deed 
reciting his lease conveyed to the plaintiff to hold for the lives of A., B., and C., 
and the survivor of them, and covenanted that the said lease was a valid and 
subsisting lease for the lives of A., B., and C., and the survivor of them. B. 
was dead at the date of said covenant. eld, that the covenant was that the 
lease was valid and subsisting, not that the three lives were still in existence. 
The mention of the three lives was merely matter of description of the lease. — 
Coates v. Collins, 7 Q. B. (Ex. Ch.) 145; s. c. L. R. 6 Q. B. 469; 6 Am. Law 
Rey. 292. 

See Lease; Ramway, 1; SeTTLEMENT. 


Criminat Law. — See Evipence, 2. 
Cross REMAINDER. —See Devise, 2. 
Custom. — See Broker, 1-3. 
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Damaces. — See Suenrirr. 
Deatn. — See Legacy, 5. 
Deep. —See PiEapinG. 
Demurrer. — See Equity; SLANDER. 
Descent. — See Distripution. 


DEVIsE. 

1. A testator who owned a brick-field in respect of which royalties were due, 
devised the field to trustees upon trust to sell it when they deemed advisable, and 
directed that in the rents and profits his daughter should have a life estate. The 
trustees retained the land to be sold at some future time for building purposes, 
and allowed the brick-field to be worked out, and further royalties became due, 
Held, that the daughter was entitled to the royalties becoming payable after the 
testator’s death, and not to interest only on the same, — Miller v. Miller, L. R. 
13 Eq. 263. ; 

2. Atestator devised an estate to A. for life, and after A.’s decease to A.’s 
four sons (the testator’s nephews), for life as tenants in common; after said 
nephews’ decease their respective shares to their respective eldest sons then living 
for life; after the decease of each eldest son, his share to his first And other sons 
successively in tail male. In default of issue of any of said eldest sons, his 
share to the second and other then living sons of said nephews successively 
in tail male. Failing the issue of said nephews, he devised to all the sons 
of said nephews ‘‘ hereafter to be born, in tail male.” After which the will 
proceeded: ‘* And for default of such issue, I give the same to my own right heirs 
forever, it being my will and intention that the said lands shall go and remain in 
my name and family forever, or so long as the law will permit such enjoyment of 
the same.” The eldest nephew died leaving daughters ; the second died leaving 
no issue; and the third and fourth died leaving sons, who claimed against said 
daughters the estate of said eldest and second nephew. Held, that cross re- 
mainders must be implied between the devisees and their heirs male, and that 
therefore the sons of the third and fourth nephews took the estate of the second 
nephew and of the eldest nephew to the exclusion of his daughters, who were his 
heirs general. — Hannaford v. Hannaford, L. R. 7 Q. B. 116. 

3. A testator gave land to his wife without words of limitation, and made her 
executrix. He directed that if his wife should marry again, an inventory should 
be taken of said lands by certain persons, whom he appointed guardians of his 
children, with power to take away the goods, &c., and reserve them and the land 
for the benefit of his children until the two youngest should have arrived at an age 
capable of providing for themselves, and then to sell the whole and divide the 
proceeds ‘‘equally amongst my surviving children.” He also directed “my 
executrix” to pay his eldest son £5 a year for wages as long as he should con- 
tinue to labor on the farm after testator’s decease. J/eld, that the wife took the 
fee on the testator’s decease. — Pickwell v. Spencer, L. R. 7 Ex. (Ex. Ch.) 105; 
s.c. L. R. 6 Ex. 190; 6 Am. Law Rev. 86. 

See Execurors anp ApMINISTRATORS, 1; Lecacy; Power; TeNaNcy IN 
Common; Trust; WiLL. 


Dmector. — See Company. 
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Discovery. 

The defendant in a bill to restrain infringement of a trade-mark, was ordered 
to disclose the places to which goods were sent impressed with the alleged coun- 
terfeit mark, and the description in his books and letters of the stamp or mark to 
be placed on the goods referred to therein; but not the names of customers, or of 
persons to or from whom letters produced were written or received, or their 
addresses by post, or the prices of said goods. — Carver v. Pinto Leite, L. R. 
7 Ch. 90. 

Distress. — See Trespass, 1. 


DISTRIBUTION. 

Where a fund was divisible under the English statute of distributions between 
grandchildren and great-grandchildren claiming by one line of descent, and grand- 
children and great-grandchildren claiming by a second line, from a common 
ancestor, it was held, that the fund must be divided into moieties divisible amoug 
the descendants by each line of descent per stirpes and not per capita.— In re 
Ross’s Trusts, L. R. 13 Eq. 286. 

Esectrment. — See Lanpiorp anp TENANT, 3. 
Eminent Doman. — See Rartroap, 1. 
Equity PLeapinG AND Practice. — See PLeapine. 


EsTaTE PUR AUTRE VIE. 


A rent-charge was directed to be divided equally between A., B., and C., 
during their lives and the life of the longest liver. Held, that A. had an estate 


pur autre vie, viz., for his own life and the lives of B. and C.— Chatfield v. 
Berchtoldt, L. R. 7 Ch. 192; s. c. L. R. 12 Eq. 464. 


Estorret. — See SHERIFF. 


EVIDENCE. 

1, A prosecutrix in an indictment for an indecent assault amounting to an at- 
tempt at rape, if asked on cross-examination whether she has had connection with 
a person other than the prisoner, cannot be contradicted. — Reg. v. Holmes, L. R. 
1C. C. 334. 

2. Where two prisoners are indicted and tried together, one is not a competent 
witness for the other. — Reg. v. Payne, L. R. 1 C. C. 349. 

See Broker, 2; Fraups, Statute or, 2; LeGcacy, 5; Patent. 


EXAMINATION. — See EvipENcE, 1. 
Execution. — See Bankruptcy, 8. 


EXECUTORS AND ADMINISTRATORS. 

1, A bank opened an account with F.’s executrix, entitling it ‘* F.’s executors’ 
account,” and advanced money to her on the security of title-deeds of F.’s estate, 
deposited by her. F.’s executors were empowered to charge his real estate in 
favor of his personal estate. The executrix expended the above money for her 
own purposes, but the bank had no notice that the money was not desired for or 
applied to proper purposes. Held, that the bank could not prove against the 


general estate of the testator for a balance remaining unpaid after realizing the 
VoL. VI. 46 
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security. — Farhall vy. Farhall, L. R. 7 Ch. 123; 8. c. L. R. 12 Eq. 98; 6 Am. 
Law Rev. 295. 

2. The executor of an executrix de son tort is not liable for a breach of con- 
tract of the executrix’s testator. — Wilson v. Hodson, L. R. 7 Ex. 84. 

See Devisr, 3; Lecacy, 1, 2. 


ForeiGn Corporation. — See Corporation. 
Forgery. — See anp Nores, 3. 
Fraup. — See Company, 7. 


Fravups, STaTuTE OF. 

1. Bill for specific performance of a verbal agreement. The defendant wrote 
a letter agreeing to hire a house for seven years, not stating when the term was 
to begin. In a subsequent letter he referred to the first, adding that he under- 
stood that on his taking a lease from Michaelmas the lessor was to perform cer- 
tain stipulations stated, which the plaintiff denied to be in the original verbal 
agreement. eld, that there was no memorandum of an agreement sufficient to 
satisfy the statute of frauds. — Nesham y. Selby, L. R. 13 Eq. 191. 

2. The defendant being chairman of a local board of health asked the plaintiff 
whether he would lay certain pipes. The plaintiff said, ‘* I have no objection to 
do the work, if you or the board will order the work or become responsible for 
the payment.” The defendant replied, ‘‘ Go on and do the work, and I will see 
you paid;” and accordingly the plaintiff did the work. The work was not 
authorized by the board, and they refused to pay for it. Held, that the defend- 
ant was liable for the price of the work, as there was evidence for the jury that 
the defendant contracted to be primarily liable. — Mountstephen v. Lakeman, L. 
R. 7 Q. B. (Ex. Ch.) 196; 5. c. L. R. 5 Q. B. 613; 5 Am. Law Rev. 466. 


GENERAL AVERAGE. 


A vessel sailed from Melbourne for London, being provided with a donkey en- 
gine adapted for hoisting sails, pumping the vessel, &c., and supplying the place 
of an additional crew of ten men. There was on board coal sufficient for an 
ordinary voyage. ‘The vessel encountered a cyclone, and was so strained that 
the engine had to be kept constantly pumping, in consequence of which, when 
the supply of coal had nearly given out, the master cut up extra spars and mixed 
them with the coal, enabling the engine to keep working until an extra supply of 
coal was obtained. There was no sudden emergency rendering the use of spars 
necessary, but without working the engine the vessel would have sunk. Held (by 
Ketty, C. B., Bramwe tt, B.; Martin and Cieassy contra), that there was an 
emergency sufficiently imminent to render the destruction of the spars a case for 
general average. Also (by the whole court), that there was no case for contri- 
bution in respect of the extra coal. — Harrison v. Bank of Australia, L. R. 
7 Ex. 39. 


Goop-wILL. 
The defendant, who had sold the good-will of a business to the plaintiff, began 
business again, giving out that the same was a continuation of his former business, 
and soliciting his former customers for orders. Held, that the defendant was 
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entitled to publish any advertisement or circular to the world at large announcing 
that he was carrying on said business, but was not entitled by private letter or by 
a visit, or by his agent, to solicit a customer of the old firm to transfer his custom 
to him the new firm. — Labouchere v. Dawson, L. R. 13 Eq. 322. 


House. — See 


HusBaNnp aND WIFE. 


J. desired to obtain money to pay a certain debt, and J.’s wife desired money 
to repair certain property of her own. By advice of a solicitor, the defendant, 
an advance payable by instalments was procured on a mortgage of the wife’s 
separate property executed by husband and wife, and upon two policies of 
insurance on the life of J. and his wife respectively. In said mortgage the hus- 
band covenanted for repayment of the loan to the mortgagees. The defendant, 
under written authority of J. and his wife, received the first instalment and paid 
said debt of J., and claimed to retain the balance in his hands in satisfaction of a 
debt due from the husband for professional charges for business before done. 
Held, that said advance was raised in part to pay said debt of J., and the remain- 
der for the separate use of the wife, and that the money advanced had not been 
reduced to possession by J. The defendant therefore had no right to retain the 
same. — Jones v. Cuthbertson, L. R. 7 Q. B. 218. 

See SLANDER. 


InpEcENT AssauLt. — See EvipEnce, 1. 
InpICTMENT. — See EvIDENCE, 2. 


INJUNCTION. 

An injunction to restrain a railway company from running trains over land 
ordered to be sold in satisfaction of a lien was refused. — Lycett v. Stafford and 
Uttoxeter Railway Co., L. R. 13 Eq. 261. 

See Parent. 

INSURANCE. 

1. Action on a policy of insurance on a voyage, touching at a certain port. 
The master of the vessel had written of said port, ‘‘ It is considered by the pilot 
here as a good and safe anchorage, and well sheltered. I have been out and seen 
the place, and consider it quite safe,” and the insured showed the letter to the 
insurer. Both insured and insurer were ignorant of the character of the port. 
The conduct of the insured and said master was bond fide. In fact, said port 
was dangerous during ‘ the hurricane months,” and the vessel was there destroyed 
by a storm. Held, that the statements in said letter being only of matter of 
opinion, there was no misrepresentation. — Anderson v. Pacific Fire and Marine 
Insurance Co., L. R. 7 C. P. 65. 

2. The plaintiffs, who were lightermen on the Thames, effected a policy for the 
sum of £2000, ‘* to cover and include all losses, damages, and accidents amount- 
ing to £20 and upwards, in each craft, to goods carried by [the plaintiffs] as 
lightermen, or delivered to them to be waterborne, either in their own or other 
craft, and from which losses, damages, and accidents [the plaintiffs] may be liable 
or responsible to the owners thereof, or others interested.” This policy was 
subscribed by different underwriters, the defendant underwriting for £100. 


| 
| 

YUM 


692 DIGEST OF THE ENGLISH LAW REPORTS. 


Goods were lost to the value of £1100, the total value of the plaintiffs’ risks 
covered by the policy being £20,000. The defendant contended that he was only 
liable for such a proportion of the loss as 100 bore to 2000. Held, that the 
plaintiffs were entitled to be indemnified for the loss actually sustained, viz., 
£1100, and to recover £55 from the defendant as his proportion of the loss, — 
Joyce v. Kennard, L. R.7 Q. B. 78. : 

3. An insurance company made a memorandum of the terms upon which a 
policy was to be issued to the plaintiff, which, though not enforceable at law or 
equity, is, according to the customs of insurers, the complete and final contract, 
After making the memorandum and before a policy was made out, material facts 
came to the knowledge of the plaintiff, and were not disclosed by him. Held, 
that the policy was not avoided. — Corey v. Patton, L. R. 7 Q. B. 304. 

See Bankruptcy, 1. 


— See Equity; Lanpiorp anp Tenant, 3. 
Joust Tenancy. — See TENANCY IN ComMMON. 


LANDLORD AND TENANT. 


1. The plaintiff, a lessee, by agreement not under seal, assigned his interest in 
the property to the defendant, who accordingly entered into occupation of the 
premises, but the assent of the lessor, necessary to the assignment, was never 
obtained. The defendant paid rent to the lessor for the plaintiff, taking receipts 
made out to the latter. At Michaelmas, 1870, the defendant quitted the farm, 
having given said lessor, but not the plaintiff, notice to quit. If the defendant 
had wished, he could have occupied until March 1, 1871, but the premises were 
left vacant until said day, when the plaintiff paid the lessor £40 rent, which he 
sought to recover either on an implied indemnity or as rent due from the defend- 
ant as his tenant, or for constructive use and occupation. Held, that the plain- 
tiff was not entitled to recover. — Crouch v. Tregonning, L. R. 7 Ex. 88. 

2. The appellants owned a building divided into different suites of rooms, dis- 
tinct from each other, and occupied separately as residences or offices. The 
suites were let by agreement, containing the following terms: The lessee agrees 
to pay rent quarterly, to keep the premises in repair, and to deliver up possession 
at the end of the tenancy ; the lessors agree to pay all rates and taxes; they are 
to have liberty to enter for the purpose of painting the outside wood and iron 
work, In case of non-payment of rent or breach of covenant by the lessee, the | 
lessors may, without notice, re-enter and resume possession of the premises. 
Each entrance of the building is to be in charge of a resident porter appointed by 
the lessors; the porter has a duplicate key to the outer door of every suite of 
rooms, and his general duties, for which there is no charge to the lessee, are to 
clean the stairs, to deliver to the lessee all letters, parcels, and messages, and to 
receive the keys of the outer doors of the suites from the lessee on his leaving at 
night. Held, that each suite was occupied by the tenant, and that the lessor had 
parted with possession of the premises, including the outer doors of the building. 
The tenants were not merely inmates or lodgers under the lessor. — The Queen v. 
St. George's Union, L. R. 7 Q. B. 90. 

8. A tenant holding over after expiration of his lease, cannot, in an action of 
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ejectment, be allowed to put interrogatories to the lessor asking whether the 
latter's title has expired. — Wallen v. Forrestt, L. R. 7 Q. B. 239. 
See Bankrurrcy, 5; Fraups, Stature or, 1; Rattway, 1; Trespass, 1. 
LARCENY. 
The prisoner, whose goods were in the hands of a bailiff under a warrant of 


’ execution, forcibly took the warrant from the bailiff, thinking to deprive him 


of his authority. Held, that the prisoner was not guilty of larceny, but of taking 
for a fraudulent purpose. — Reg. v. Bailey, L. R. 1 C. C. 347. 


LEASE. 


The plaintiff, a lessee, assigned his estate to B., who covenanted to indemnify 
against subsequent breaches. B. assigned to the defendant, who covenanted in 
like manner. The defendant committed a breach, the lessor recovered from the 
plaintiff, and he sued the defendant. Held, that the plaintiff was entitled to 
recover. — Moule v. Garrett, 7 Ex. (Ex. Ch.) 101; s. c. L. R. 5 Ex. 132; 
4 Am. Law Rev. 700. 

See Covenant; Fraups, StaTuTE OF, 1; LANDLORD aND TENANT; 
way, 1. 

Lxraacy. 


1, A testator gave a legacy to an infant chargeable upon certain real estate in 
case the personal estate was inadequate. The personal estate was sufficient at 
the time of the testator’s death, but was subsequently wasted by his personal 
representative. Held, that the legacy was not chargeable upon said real estate 
upon the infant attaining twenty-one. — Richardson v. Morton, L. R. 13 Eq. 123. 

2. A testator appointed A. and the testator’s ‘ friend” B, executors of his 
will, and gave each a legacy of £1000 ‘‘as a remembrance.” _B. never acted as 
executor. Held, that B. was entitled to the legacy without proving the will. — 
Bubb vy. Yelverton, L. R. 13 Eq. 131. 

3. A testator gave, devised, and bequeathed to his trustees, their heirs, execu- 
tors, and administrators, all his estate and effects upon trust to convert his per- 
sonal estate into money, and hold the same upon certain trusts. eld, that the 
testator’s real estate passed to the trustees under the will, but that the trusts in 
the will applying only to the personal estate, the beneficial interest in the real 
estate resulted to the testator’s heir. — Longley v. Longley, L. R. 13 Eq. 133. 

4, A testator made a certain provision for his nephew, and then added that for 
making a further provision for his nephew it should be lawful for the testator's 
trustees to expend a certain sum in the purchase of any commission, or in obtain- 
ing the promotion of said nephew in the army. ‘The purchase of commissions was 
abolished by royal warrant before payment of said legacy. Held, that said 
nephew was entitled to the sum named, as a legacy. — Palmer v. Flower, L. R. 
13 Eq. 250. 

5. By will dated October 4, 1845, a testator bequeathed to the children of A., 
who should be living at the testator’s death, £1000, to be raised out of a life 
estate bequeathed to B. A. had five children, one of whom had gone to the 
United States and had not been heard from since February 17, 1845. The tes- 
tator died, and B. was found lunatic in 1852, her estate being transferred to the 
account of ‘* B, and the children of A.” Four-fifths of said £1000 were divided 
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among said four children, who in 1871 petitioned that the remaining fifth be 
divided. Held, that there being no evidence that said fifth child was living at 
the testator’s death, the fifth was divisible among said four children ; and also, 
that the title of the account under which stood B.’s estate showed that. the chil- 
dren were interested in the same, and prevented their losing title under the 
statute of limitations ; but that interest on said fifth could be claimed for six years 
only. — In re Walker, L. R. 7 Ch. 120. 

6. In 1868 a testatrix bequeathed a sum to the treasurer for the time being 
of the fund for the relief of the clergy of the diocese of W. Said diocese in 
1868 included the archdeaconries of W. and C., but until 1837 included only the 
archdeaconry of W. Until 1837 there was a society of the diocese for the above 
purpose, and this society, when the diocese was enlarged, was restricted to the 
archdeaconry of W. There was a similar society in the archdeaconry of (©, 
The testatrix and her parents had contributed to the society in the archdeaconry 
of W., but not to the other society. Held, that the sum must be paid to the W. 
society. —Jn re Kilvert’s Trusts, L. R. 7 Ch. 170; 8s. c. L. R. 12 Eq. 183; 6 
Am. Law Rev. 298. 

See Devise; Power; Tenancy 1x Common; Trust; WILL. 


Letter. —See Company, 2. 
Liset.— See SLANDER. 
Lien. —See Inguncrion. 

Luntations, Statute or.— See Bits anp Nores, 1; Legacy, 5. 
Lopeinc. —See LANDLORD AND TENANT, 2. 
Marriace. — See Contract, 2. 

MarriuGe SETTLEMENT. — See SETTLEMENT. 


MaRSHALLING ASSETS. 


A. effected policies of insurance upon his life, and mortgaged the same for sums 
borrowed. B. became surety for the payment of the amount borrowed upon a 
policy. A. died bankrupt, and B. paid the amount for which he was surety. 
Held, that B. was entitled to have the moneys payable upon the different policies 
marshalled so as to be repaid the sum he had paid as surety. Also, that a pay- 
ment by A.’s wife out of her separate estate was no exoneration of the balance of 
the policy moneys. — Heyman v. Dubois, L. R. 13 Eq. 158. 

See Priority. 

Master. —See 


MERCHANT. 

The defendant gave bond conditioned not to ‘‘ travel for any porter, ale, or 
spirit merchant, as agent, collector, or otherwise.” The defendant became trav- 
eller and collector for a brewer. Held, that there was no breach of the condi- 
tion. —Josselyn v. Parson, L. R. 7 Ex. 127. 


MortGaGe. 

The mortgagees of a policy of insurance mortgaged by a deceased testator to 
secure a certain sum, received under the policy an amount suflicient to repay 
said sum and leave a balance. The testator’s estate was insolvent. Held, that 
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the mortgagees might retain said balance in discharge of other debts due from | 
the testator. — In re Haselfoot’s Estate: Chauntler’s Claim, L. R. 13 Eq. 327. 


Motion. —See Bitz Eguiry. 
Navication. — See Trespass, 2. 


NEGLIGENCE. 


1. Defendant, in pursuance of a contract, laid down a gas-pipe from the main 
to a meter in the plaintiff's shop. Gas escaped from a defect existing in the 
pipe when laid, and the servant of a gas-fitter employed by the plaintiff went into 
the shop to find out the cause, carrying a lighted candle. The jury found that 
this was negligence on the servant’s part. The escaped gas exploded and dam- 
aged the shop. Held, that the defendant was liable, and was not exonerated by 
the negligence of said servant. — Burrows v. March Gas and Coke Co., L. R. 7 
Ex. (Ex. Ch.) 96; s. c. L. R. 5 Ex. 67; 4 Am. Law Rev. 713. 

2. The defendants were a canal company, and the plaintiff proprietor of a coal- 
mine under part of the bed of the canal. Said company was authorized by 
statute to take land for the canal, the minerals in the land being reserved to the 
owners thereof subject to a proviso that in working the same no injury should be 
done to the navigation. It was also provided that a mine-owner wishing to work 
his mine should give certain notice to the company, which should then inspect the 
mine and consent or refuse to allow the same to be worked; in the latter event 
paying the market price for the same. If the company should omit to give or 
refuse such consent, the mine-owner might work the mine. The plaintiff gave 
proper notice, but the defendants did not inspect, and refused to purchase the 
mine. The plaintiff worked the mine without regard to the surface, with knowl- 
edge that the effect would be to let down the surface and probably dislocate the 
slate and admit water, but otherwise were not negligent or unskilful, but took 
coal in the ordinary manner, and could not otherwise have obtained full benefit 
ofthe mine. Consequently, without negligence of the defendants, water entered 
the mine. The plaintiff brought an action of tort, charging negligent manage- 
ment of the canal whereby the water escaped to the damage of the mine. Held 
(Hannen, J., dissenting), that the action could not be maintained. Jt seems, that 
the plaintiff could recover compensation for the loss of the coal under said 
statute. — Dunn v. Birmingham Coal Co., L. R. 7 Q. B. 244. 

See BartMent. 


Notice. — See Company, 6; Contract, 1. 
Oxsstruction. —See Trespass, 2. 
Orrice.— See Larceny. 
Parties. — See WILL, 2. 
Partnersuip. — See Bankruptcy, 4; Company, 1. 


PaTENT. 
The plaintiff in 1871 purchased lamp burners manufactured under an American 
patent dated 1859. The defendants were holders of an English patent dated 
1865 for a similar burner, and after the plaintiff had offered his burners for sale, 
published a notice that they were informed of an infringement being made in 
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America for sale in England, and that on the sale of said burners made in 

infringement legal proceedings would be at once instituted. It appeared that 

the notice was not bond fide. Held, that the plaintiff should be enjoined from 

publishing said notice. There is no presumption in favor of a new patent, and: 

parties cannot, under its colorable protection, issue circulars intimidating the 

public and injuring the trades of others. — Rollins v. Hinks, L. R. 13 Eq. 355, 
See Discovery. 


PayMentT. —See Company, 4. 


PLEADING. 

Averment in a bill in equity that an indenture was executed between A. and 
B., and the several other persons whose names and seals were, or were intended 
to be, thereunto subscribed and set (being respectively creditors of A.). Held, no 
sufficient averment of execution by creditors. — Glegg v. Rees, L. R. 7 Ch. 71, 

See SLanpER. 


Possession. — See Huspanp anp Wire; AND TENANT, 2; 
TLEMENT ; TREspass, 1. 


Power. 

1. A testatrix gave certain real estate to her husband in trust to stand pos- 
sessed thereof and enjoy the rents arising therefrom for his own use during his 
life, with power to take and apply the whole or any part of the capital arising 
therefrom to his own use; and after his decease, over. Held, that the husband 
took a life estate, with power of acquiring the entire interest in the estate; and 
that in default of such appointment the gift over took effect. — Pennock v. Pen- 
nock, L. R. 13 Eq. 144. 

2. A. having under her husband’s will a general power of appointment over 
residuary estate, directed in her will, of which she appointed an executor, that 
her debts should be paid, gave three legacies, and bequeathed the residue of the 
personal estate in which she had any interest or title to four persons as tenants 
in common, two of whom died before the testatrix. eld, that the shares of the 
two persons dying went to the personal representatives of A.’s husband. Jn re 
Davies’ Trusts, L. R. 13 Eq. 163. 


Practice. —See Corporation. 
PrincipaL anp AGENT. —See Broker, 1-3; NeGuicence, 1 
Principat AND SurEty.—See Bruits anp Nores, 2, 3. 


Priority. 

A. discounted a bill for the defendant, who charged a certain fund for the same 
and for any further sum advanced, or for which the defendant might be liable to 
A. Subsequent advances to the defendant were made by other parties and 
charged against said fund without A.’s knowledge. After these advances the 
defendant accepted a new bill payable to A. for the amount of the bill discounted 
by A. with interest and costs; A. also made a further advance to the defendant; 
and finally a bill accepted by the latter was indorsed to A. The said fund 
became distributable at a bank, Dec. 8. One creditor served notice of his 
charge at half-past five p.m., Dec. 7, and the other creditors as soon as the 
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bank opened on Dec. 8. Held, that notice of all said charges was at the same 
time ; that the first charge was in favor of A. for the bill payable to him, and for 
his second advance, but did not cover the bill indorsed to him, which did not 
come within the terms of the charge. — Calisher v. Forbes, L. R. 7 Ch. 109. 


Propate. —See Wi11, 2. 
Promissory Note. —See Bits anp Nores. 


Proor. 

Bills drawn by the A. bank upon the B. bank were accepted for the accommo- 
dation of the A. bank upon the understanding that funds would be furnished to 
meet them. The bills were discounted by C., but before they matured both said 
banks suspended payment. C. proved against both banks and recovered a divi- 
dend from both. Held, that the B. bank could not prove against the A. bank 
for the amount it had paid to C. — In re Oriental Commercial Bank, L. R. 7 Ch. 
99; s.c. L. R. 12 Eq. 501; 6 Am. Law Rev. 492. 

See Execurors AND ADMINISTRATORS, 1. 


Raitway. 


1. A railway company gave the plaintiff notice that it would require his lease- 
hold premises, and subsequently entered into possession and paid for the same. 
Held, that the plaintiff was entitled to a decree that the company should accept 
an assignment of the lease and engage to indemnify the plaintiff against the rent 
and the covenants in the lease. Harding v. Metropolitan Railway Co., L. R.7 
Ch. 154. 

2. A railway company was empowered by statute to extend its line and raise 
money by the issue of so-called extension shares; said extension to form, for 
financial purposes, a separate undertaking, and its capital and shares a separate 
capital ; its profits to pay its dividends, and the holder of its shares to have no 
dividend from the other profits of the company; and the company to keep sep- 
arate accounts of the extension. The company might raise an additional sum by 
mortgage, but not until all the extension capital was subscribed for and half paid 
up; such sum to be applied only to the purposes of said act. A creditor, to 
whom the company was indebted for construction of the original line, obtained 
judgment and execution under which land obtained under the extension act was 
seized. Held, that the creditor was entitled to an order of sale of said land. — 
In re Ogilvie, L. R. 7 Ch. 174. 

See BartMent; INJUNCTION. 


Remarnver. — See Devise, 2; SETTLEMENT. 
Rent-cuarce. —See Estate pur auTRE VIE. 
Rents anp Prorits.—See Devise, 1. 
Return. —See SHERIFF. 


1. The plaintiffs agreed to ship a cargo of ice to the United Kingdom, “for- 
warding bills of lading to the purchaser, and upon receipt thereof the purchaser 
takes upon himself all risks and dangers of the seas;” and the defendant agreed 
to buy and receive the ice on its arrival and pay for-it in cash on delivery. The 
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vessel was lost by dangers of the seas after the defendant had received the bills 
of lading. Held, that the defendant was liable for the value of the ice,— 
Castle v. Playford, L. R. 7 Ex. (Ex. Ch.) 98; s. c. L. R. 5 Ex. 165; 5 Am, 
Law Rev. 63. 

2. The defendants’ agents in Valparaiso purchased for them a cargo of soda, 
and chartered the P. to bring it to England; the soda was soon after destroyed 
by an earthquake, and the agents thereupon cancelled the charter. Afterwards, 
the defendants, being ignorant of the destruction, sold to the plaintiff the soda, 
‘* being the entire parcel of nitrate of soda expected to arrive at port of call per 
P. Should any circumstance or accident prevent the shipment of the nitrate, this 
contract to be void.” The defendants’ agents upon hearing of this contract 
bought another cargo of soda and shipped it by the P. to England. Held, that 
the plaintiff had no claim to the soda, not being the specific quantity contracted 
for. — Smith v. Myers, L. R. 7 Q. B. (Ex. Ch.) 139; s. c. L. R. 5 Q. B. 429; 
5 Am. Law Rev. 301. . 

See Bankruptcy, 8; Contract, 1; Goop-witL; Ixsuncrion; Ramway, 2; 
Saxe, 2. 

Securiry.— See ExecuTors AND ADMINISTRATORS, 1. 


Service or Writ.—See Corporation. 


SETTLEMENT. 

Two marriage settlements contained covenants by the husband and wife that if 
at any time after the marriage and during their joint lives they or either of them 
in her right should by gift, descent, succession, or otherwise howsoever, become 
entitled to any real or personal estate to the value of £100, the same should be 
conveyed, transferred, assured, and paid to trustees. In the first case certain 
remainder vested in the wife before marriage, vested in possession. In the 
second case the wife died before a vested remainder vested in possession. Held, 
that ‘ entitled” in said covenant signified ‘ entitled in possession,” and that in 
said first case the trustees were entitled to the fund; otherwise in the second 
case. —In re Clinton's Trust : Holway’s Fund, L. R. 13 Eq. 295. 


SHAREHOLDER. — See CoMPANY. 


SHERIFF. 

A sheriff seized goods under a fi. fa., and remained in possession until dis- 
missed by the plaintiff, and made return that he had seized the debtor's goods 
and held them until ordered to withdraw by the plaintiff. The goods seized had 
been assigned prior to the seizure by a valid bill of sale. ‘To an action for not 
levying under the writ, and for a false return, the sheriff pleaded nulla bona. 
Held, that the sheriff was not estopped by his return from proving that the goods 
seized did not belong to the debtor, and that an action for a false return would 
not lie unless actual damage had been caused to the plaintiff. — Stimson v. Farn- 
ham, L. R.7 Q. B. 175. 


Sur. 


Beans were shipped by the plaintiffs on the defendant’s vessel to be carried 
under a bill of lading from Alexandria to Glasgow. At Liverpool the vessel was 
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damaged by a collision (a peril excepted in the bill of lading), and the beans were 
saturated with salt-water. The vessel put into Liverpool, was repaired, and pro- 
ceeded to Glasgow without drying the beans, which in consequence fermented and 
were much damaged. The beans might have been taken from the vessel, dried, 
and carried to Glasgow, and the shippers so requested, offering, also, to receive 
them at Liverpool, paying freight pro rata. If dried and reshipped the expense 
would have been particular average, payable by the shipper. Such drying and 
reshipping would have been reasonable and proper, if there was a legal duty on 
the master so to do. Held, that under the circumstances of the case it was the 
master’s duty to dry and reship the beans, and that the ship-owners were there- 
fore liable. — Notara v. Henderson, L. R.7 Q. B. (Ex. Ch.), 225; 5. c. L. R. 5 
Q. B. 346; 5 Am. Law Rev. 79. 
See GENERAL AVERAGE; INSURANCE; TREsPass, 2. 


SLANDER. 

Action for slander in imputing adultery to the plaintiff whereby she was injured 
in her character and reputation, and became alienated from and deprived of the 
cohabitation of her husband, and lost and was deprived of the companionship and 
ceased to receive the hospitality of divers friends. On demurrer, held, that the 
alleged loss of hospitality was sufficient to sustain the declaration, and was such 
aconsequence as might reasonably and naturally be expected to follow the use 
of such slanderous words. Also, that the real damage was to the wife, and would 
sustain an action by husband and wife. — Davies v. Solomon, L. R. 7 Q. B. 112. 


SpeciAL Property. — See Trespass, 1. 
StatuTe. —See NEGLIGENCE, 2. 

Statute or Distrisutions. — See Distripution. 
StTaTuTE OF Fraups.—See Fraups, Statute OF. 
Statute or Limirations. — See Limiratrions, STATUTE OF. 
Stock Excuance. —See Broker, 1. 

Surety. —See Brits anv Nores, 2, 3. 


Tenancy Common. 

A testatrix bequeathed a fund to her nephews and nieces to be divided among 
them per stirpes, the children of a deceased niece ‘‘ taking between them only 
the equal share to which the said” niece would have been entitled. Held, that 
said children of the deceased niece took as tenants in common. — Attorney-Gen- 
eral v, Fletcher, L. R. 13 Eg. 128. 


TILLAGE. 

In case any part of certain land was converted into “tillage,” a tithe rent- 
charge became due. The owner of the land built a house thereon, and con- 
verted a part into garden ground, the remainder being orchard. Held, that the 
land was not converted into tillage, which is land used for agricultural purposes. 
— Vigar v. Dudman, L. R. 7 C. P. (Ex. Ch.) 72; 8. c. L. R. 6 C. P. 470; 6 
Am, Law Rev. 304. 


Titne. —See 
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Traper.—See Bankruptcy, 3; Goop-wiLL. 
TrapeE-MarRK. — See Discovery. 


Trespass. 

1. Action for an excessive distress for rent. The property distrained had been 
assigned to trustees in trust for the plaintiff's wife, but was left in the plaintiff's 
house and enjoyed by him. Held, that though the plaintiff was not the legal 
owner of the property, yet as he had a right of possession by consent of his wife 
and the trustee, he could maintain the action. — Fell v. Whittaker, L. R. 7 Q.B. 
120. 

2. The plaintiff owned the soil under a lake open to public navigation. The 
defendant built from his land, bordering upon the lake, a pier running into the 
lake and supported by piles driven into the plaintiff's land. The plaintiff 
brought trespass against the defendant for causing people to pass and repass 
over said pier to and from the defendant’s steamboats. eld, that the plaintiff 
must be considered to have claimed the pier as being built upon his own soil, 
and therefore was in the position of maintaining the pier to the obstruction of 
navigation, and that passing over the pier was therefore justifiable. — Marshall 
v. Ulleswater Co., L. R. 7 Q. B. 166. 


Trust. 


1. A testator directed the trustees under his will to sell his freehold estate at 
L. and his personal estate, immediately after his decease, or so soon thereafter as 
they should see fit to do. The personal estate included shares in an unlimited 
banking company, considered by the testator and the trustees to be perfectly 
safe. The trustees held the shares two years and a quarter when the bank failed. 
R., one of the trustees, was a minor at the death of the testator, and attained 
majority nine months before said failure. Held, that the trustees, including R., 
should have sold said shares within a reasonable time, or one year from the tes- 
tator’s death, and were liable to make up the loss to the cestuis que trust.— 
Sculthorpe v. Tipper, L. R. 13 Eq. 232. 

2. A testator, who was tenant from year to year of an estate, desired his trus- 
tees to give up the tenancy to the plaintiff if the landlord would accept him as a 
tenant; if so accepted, the plaintiff to have the farming stock. The testator’s 
assets were insufficient to pay legacies if the plaintiff received said stock. The 
trustees represented these facts to the landlord, and accordingly by advice of the 
trustees the plaintiff was refused as a tenant unless he should first convey certain 
other estates to the trustees for payment of said legacies. The plaintiff executed 
deeds accordingly. Held, that said deeds were obtained by a breach of trust, 
and must be set aside; and that the trustees must pay all costs. — Ellis v. Bar- 
ker, L. R. 7 Ch. 104. 

See Devisr, 1; Lecacy, 3; Trespass, 1. 


UNDERTAKING FOR Payment OF Money.—See anp Norss, 3. 
Usace. —See Broker, 2, 3. 
Use anp Occupation. —See LanpLorp AND Tenant, 1. 
VENDOR AND PurcnasEer. —See Contract, 1. 
Warrant. — See Larceny. 
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Wirt. 


1, By statute a devise to a person whose wife attests the will is null and void. 
Testatrix devised to A., and A.’s wife was an attesting witness. By a codicil, 
properly attested, the testatrix confirmed her will. Held, that the devise to A. 
was rendered valid. — Anderson v. Anderson, L. R. 13 Eq. 381. 

2. The plaintiff, who had been cognizant of a previous suit contesting the val- 
idity of a will, but compromised without his knowledge, was held not barred by 
the decree founded on said compromise from bringing suit for revocation of pro- 
bate. — Wytcherley v. Andrews, L. R. 2 P. & D. 327. 

See Executors AND ApMINISTRATORS, 1; LeGacy; Power; TENANCY IN 
Common; Trust. 


Witness. — See EvipEnce. 


Worps. 
Between.” —See Tenancy in Common. 
‘* Building.” —See 
Due.” —See Bankruptcy, 2. 
Entitled.” —See SETTLEMENT. 
** Porter, Ale, or Spirit Merchant.” —See Mercuanr. 
Tillage.” —See Tiiace. 


Wrir.—See Corporation. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 45 Alabama; 41 Georgia; 30 Iowa; 34 
Maryland; 44 Mississippi; 49 New Hampshire; 45 New York; 20 Ohio; 1 
South Carolina (New Series) ; 32 Texas; 43 Vermont; 4 West Virginia. Also 
from 12 Wallace (Reports of the Supreme Court of the United States).] 

Asuttor. — See Eminent 1; Hiauway, 1. 
AccEPTANCE. — See EsTorre.. 
Accipent. — See Insurance, 3; NEGLIGENCE. 
Account. — See ConstiruTionaL Law, 2. 
Accretion. — See Eminent Domayy, 1. 


AcTION. 


Action against a justice of the peace for erroneously refusing to allow an 
appeal. Held, that it was a judicial act, and he was not liable on an action for such 
refusal though erroneous. — Jordan v. Hanson, 49 N. H. 199. 


See Corporation, 2; Higuway, 2; WaGer. 
ADMINISTRATOR. — See Executor AND ADMINISTRATOR. 
AGENT. — See Principat AND AGENT. 
AGREEMENT. — See ConTRACT. 


ALIEN. 

On a suit to foreclose a mortgage, during the rebellion, notice was given to 
the mortgagor, who was then an officer in the rebel army, by publication in a 
newspaper within the Union lines. Held (in order to conform to the decision of 
the supreme court of the United States in Dean vy. Nelson, 10 Wallace, 158), 
that such notice was ineffectual to bind the mortgagor, and a sale of the mort- 
gaged property void and inoperative. — Johnson v. Robertson, 34 Md. 165. But 
see Ludlow v. Ramsey, 11 Wallace, 581. 

Autmony. —See Removat or Surrs From State To Unitep States Courts. 
AssauLt anp Barrery. —See Crira Law, 2. 
AssIGNMENT. — See Equity, 2. 

ATTacHMENT. — See Conruiict or Laws. 


ATTORNEY. 
An attorney-at-law abandoned a suit for the recovery of lands, before its con- 
clusion, because he was paid no fees; the suit was prosecuted successfully by 
another. Held, that the first attorney had no lien on money due to his client as 
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the price of the lands sued for, to secure the payment of his fees. — Stewart v. 
Flowers, 44 Miss. 513. 


See ConrEDERATE Money, 4; Test Oatu. 
BaGGaGeE. — See Carrier, 4, 5; INNKEEPER. 
BaitMeNT. — See Carrier; INNKEEPER; TROVER. 


Bank. 

1, A paymaster on presentation of a certificate of indebtedness of the United 
States to the plaintiff properly indorsed in blank, gave the holder a check on 
the defendant bank, payable to the order of the plaintiff; the holder, who had 
stolen the certificate, indorsed the check in plaintiff’s name, presented it at the 
defendant bank, and was paid. Held, that the bank was liable to the plaintiff 
(Wexcu, J., dissenting). — Dodge v. National Exchange Bank, 20 Ohio, 234. 

2. Defendant was incorporated as a national bank, in January, 1864. In 
March, 1864, it passed a by-law that stock should not be transferable until all 
liabilities of the stockholder to the bank were paid. Held, that thereby the 
bank acquired no lien on the stock for the subsequent indebtedness of the stock- 
holder. — Conklin v. Second National Bank, 45 N. Y. 655. 

See Conreperacy ; ConstituTIonaL Law, 4; Deposir; Trover, 1. 


BaNKRUPTCY. 


1. The provision of the Bankrupt Act of 1867, that no debt created by the 
bankrupt ‘‘ while acting in any fiduciary character,” shall be discharged, does 
not include an agreement by an executor, guaranteeing the payment of a demand 
against the estate and admitting sufficient assets. — Amoskeag Manuf. Co. v. 
Barnes, 49 N. H. 312. 

2. An attachment was made on an original writ, and judgment given for the 
plaintiff. An action of review was begun and a bond given conditioned to prose- 
cute to final judgment, and pay all damages and costs adjudged on review, and 
the original attachment was dissolved. More than four months afterwards the 
defendant filed his petition in bankruptcy and received his discharge, which he 
pleads against further maintenance of the suit. Held, that such discharge 
could not be so pleaded in an action of review, and that the bond given was 
not invalidated by such discharge. — Zollar v. Janvrin, 49 N. H. 114. 

3. Assumpsit on promissory note. Plea: discharge in bankruptcy during pend- 
ency of suit; replication that the note was fraudulently omitted from the defend- 
ant’s schedule ; rejoinder traversing replication and joinder of issue. Defendant 
claimed that the discharge could only be attacked in the United States court. 
Held, that as the discharge may be pleaded in bar in state courts, those courts 
must to some extent determine the validity and effect of these pleas. — Batch- 
elder v. Low, 43 Vt. 662. 


Ricuts. 

Action of trespass and false imprisonment. The defendant alleged that he 
seized and imprisoned the plaintiff by virtue of his authority as a Confederate 
provost-marshal in the exercise of belligerent rights. Held, no defence. — 
Caperton v. Martin, 4 W. Va. 138. 
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anp NoreEs. 


1. Action on a promissory note. Defence: the statute of limitations. The 
plaintiff, to avoid the bar of the statute, was allowed to show that an indorse- 
ment was written by the business agent of the payee, and to read it to the jury 
as evidence of a payment at its date. Held, error. — Knight v. Clements, 45 
Ala. 89. 

2. The holder, in New York, of a bill of exchange, drawn on parties in New 
Orleans, accepted by them, and due in December, 1861, presented it for pay- 
ment in February, 1863. When the bill was due, and from that time to August, 
1862, there could be no legal commercial intercourse between New York and 
New Orleans. Held, such gross laches in the holder in so delaying presentment 
as to discharge the drawer and indorser. — Durden v. Smith, 44 Miss. 548. 

8. The note sued on was payable in dollars. Held, that parol evidence was 
admissible to show that Confederate money was intended, and that being shown, 
the note was void (Linpsay, J., dissenting.) — Donley v. Tindall, 32 Tex. 43, 

4. The note sued on was “* payable in gold coin, or the equivalent thereof in 
United States legal tender notes.” Held, that the payment of United States 
legal tender notes, dollar for dollar, satisfied the terms of the note. — Killough 
v. Alford, 32 Tex. 457. 

5. On a draft payable ‘‘in specie,” judgment was rendered in coin. Held, 
error. — Van Alstyne v. Sorley, 32 Tex. 518. 

See Bank, 1; Banxrurtcy, 3; Deposit; Insurance, 1; TENDER, 
2,4; Lorp’s Day; ReBe.uion, 2; Stamp, 3, 4; Stave; Tax. 


Bona Five Purcuase. — See ConrEDERATE Money, 1. 
Bonp. — See Bankruptcy, 2; Stamp, 2. 
BurpeEN oF Proor. —See Carrier, 1. 
By-Law. — See Bank, 2. 


CaRRIER. 


1, The plaintiff, an owner of live freight, released by special contract the car- 
rier, a railroad company, from all claims for damages for delay, &c., except 
such as arose from the gross negligence or default of the officers and agents of 
the company. Held, that to fix the liability of the company, direct proof of the 
gross negligence of its servants was necessary, and that proof of collisions, run- 
ning off the track, long delays, &c., without other and direct proof of negli- 
gence, was not enough to entitle plaintiff to recover. — Bankard v. Baltimore & 
Ohio R.R. Co., 34 Md. 197. 

2. Plaintiff purchased a ticket from New York to Baltimore over defendants’ 
railroad. He gave up his ticket, receiving a ‘‘ conductor's check,” with the words 
‘* good for this day and train only” on it. At a way station he left the train, and 
asked a person in the ticket office if he could proceed on a subsequent train on 
that check, and was told it was good till taken up; he endeavored to go ona 
subsequent train, and was put off between two stations for non-payment of fare. 
Held, that he had no right under his contract with the company to stop over on 
his through ticket, and the conductor was justified in expelling him between sta- 
tions (Mautssy, J., dissenting). — McClure v. Philadelphia, Wilmington, & 
Baltimore R.R. Co., 34 Md. 532. 
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8. Defendant, a railroad company, was the last in a line of successive car- 
riers, the first of whom contracted to carry goods from Louisville to New York, 
‘all rail,” and to deliver them in good order, ‘‘ unavoidable accidents of the rail- 
road and fire in depot excepted.” The goods were burned in defendants’ store- 
house. Held, that the defendants could take advantage of the limitation of 
liability contracted for; that the necessary crossing of ferries was not a deviation 
from the ‘all rail” contract; but that a transportation to any extent by water, 
where ‘all rail” was possible, would make the latter carrier liable as an insurer 
(Grover, J., dissenting). — Maghee v. Camden & Amboy R.R. Co., 45 N.Y. 
514. 

4. Plaintiff intrusted a package of money to A. to carry for him. A., while 
a passenger on defendants’ railroad, was killed, and the money destroyed by 
defendants’ negligence. Defendants had no notice that the money was so car- 
ried. Held, that the plaintiff could not recover of the company the value of the 
money. — National Bank of Greenfield v. M. & C. R.R. Co., 20 Ohio, 259. 

5. A railroad company received for transportation, together with the passenger 
who owned them, a case of surgical instruments. Held, that it was liable for 
their loss, through its negligence, and that they were properly considered bag- 
gage of a surgeon travelling with troops. — Hannibal R.R. Co. v. Swift, 12 
Wallace, 262. 

See Rartroap, 1. 

Cuarter. — See Constitutionat Law, State, 5; Eminent Doman, 2. 

Cueck. — See Bank, 1; Deposit. 
Citizen. — See Constitutional Law, 6. 
Cotiecror. — See Stamp, 2. 
Commerce. — See ConstitutTionat Law, 1, 5, 6. 
Common Carrier. — See Carrier. 
Conprition. — See Insurance, 8. 


CoNFEDERACY. 

An act of the legislature of South Carolina, passed after that state had 
seceded, entitled ‘‘ An Act to charter a Cotton Planters’ Loan Association,” pro- 
vided that the capital thereof — cotton — should not be sold until after the re- 
moval of the blockade, that its bills, based on the cotton, should be redeemed 
in gold, and be receivable for taxes and as much of the war tax of the Confed- 
erate States as the state had assumed. Held, not a treasonable measure, to 
aid the state in rebellion against the general government. — Morgan v. Keenan, 
1So. Car. nN. s. 327. 

See Ricuts; ConstirutionaL Law, 7, 8; CoNnsTITUTIONAL 
Law, State, 1, 9; REBELLION, 1; Test OatH. 


_ CONFEDERATE Money. 
1. Land was sold under a decree of a probate court in a rebel state during 
rebellion; the purchaser paid in Confederate currency; the court exceeded its 
jurisdiction. Held, that the decree was void; the purchaser and his vendee 


should be charged with notice; and that the cash value of the Confederate notes, 
VOL. VI. 47 
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at the date of the sale, should be allowed him if they were of any benefit to the 
heirs. — Mosely v. Tuthill, 45 Ala. 621. 

2. A trustee held bonds secured by mortgage of real estate in South Carolina, 
on the trust to invest the proceeds when received in such manner as he should 
think best on consultation with the cestuis que trust, &e. During the rebellion, 
the cestuis que trust then living in New York, the trustee, without communication 
with them, collected the bonds in Confederate money and invested it in Confed- 
erate bonds. Held, a breach of trust. — Mayer v. Mordecai, 1 So. Car. N. 8. 383. 
See also Fitzsimmons vy. Fitzsimmons, ib. 400; Sanders vy. Rogers, ib. 452. 

3. The will directed the executor to invest the money received ‘in some safe 
public securities.” Held, that he was accountable for an investment in .1863 in 
Confederate States’ bonds. — Womack vy. Austin, 1 So. Car. X. s. 421. 

4. G., as attorney of record, brought a suit for A., and obtained judgment, 
After the rebellion broke out, G. went within the rebel lines, while A. remained 
loyal, and the judgment debtor paid the amount of the judgment in Confederate 
money to G., who accepted it in satisfaction. Held, that the relation of attorney 
and client was suspended by the rebellion, and that the payment was not good, — 
Harker v. Harvey, 4 W. Va. 539. 

See Bris anp Nores, 3; Executor anp ADMINISTRATOR ; TROVER, 1. 


Coxruict or Laws. 

An assignment under the insolvent law of Massachusetts was made of all A.’s 
property; afterwards a ship, of which he was part owner, and which at the time 
of the assignment was on the high seas, came into the port of New York, and 
was there attached by a creditor. Held, in an action between such creditor and 
A.’s assignees in insolvency, that by no rule of comity or otherwise could the 
assignees’ title prevail. — Kelly v. Crapo, 45 N. Y. 86. 

See Divorce. 

Concress. — See ConstituTionat Law, 3. 
ConsiDERATION. — See Contract, 1; REBELLION, 2. 


CONSTITUTIONAL Law. 


1, The acts incorporating the Baltimore and Ohio R.R. Co., and subsequent 
acts by which it was authorized to construct a branch to Washington, are not in 
conflict with the constitution of the United States, although they provide that the 
company shall pay to the state one-fifth of the whole amount of fares of passen- 
gers between Baltimore and Washington, —this provision being in no sense a — 
capitation tax nor an interference with commerce between separate states. — 
State v. Baltimore & Ohio R.R. Co., 34 Md. 344. 

2. An act of the legislature declared that debts due on open accounts should 
bear interest. //eld, unconstitutional, in as far as applicable to contracts entered | 
into before its passage. — Goggans v. Turnipseed, 1 So. Car. N. s. 80. 

3. Congress had the constitutional power to pass ‘* the Legal Tender Acts,” 
and those acts apply to debts contracted before their passage. — O'Neil v. 
McKewn, 1 So. Car. N. 8. 147. 

4, A bank was incorporated, its capital was furnished by the state, its profits 
enured to the benefit of the state, and the credit of the state was pledged to its 
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support ; and it was invested with the general rights and powers of banking com- 
panies. The legislature, to close its operations, authorized the governor to take 
and sell at auction all its property, real and personal. Held, that thereby the 
legislature impaired the obligation of contracts, and took away from creditors 
the right to reach the bank’s property by legal process. — 7'he State v. The Bank 
of South Carolina, 1 So. Car, N. 8. 63. 

5. An act of the legislature of Alabama taxing vessels, steamboats, and river 
craft, ‘* at the rate of one dollar per ton of the registered tonnage thereof,” is in 
contravention of the provision of the United States Constitution, that ‘* no state 
shall levy any duty of tonnage ;” and such tax is void, notwithstanding that the 
vessels so taxed belong to citizens of the state, and are used exclusively within 
the limits of the state. — State Tonnage Tax Cases, 12 Wallace, 204. 

6. A statute in Maryland made it a penal offence for a non-resident to sell or 
offer for sale goods in the state without first procuring a license, at a price larger 
than was fixed for residents. Held, in conflict with the constitutional provision 
that the citizens of each state shall be entitled to all privileges and immunities of 
citizens in the several states. — Ward v. Maryland, 12 Wallace, 418. 

7. A statute prohibiting persons engaged in the rebellion from recovering 
interest which accrued during the war on debts due from loyal citizens, is consti- 
tutional. — Hutchinson v. Landcraft, 4 W. Va. 312. 

8. A statute passed February 27, 1866, declaring that the period from April 
17, 1861, to the passage of the act shall not be counted under the statute of 
limitations in certain counties, is constitutional. — Caperton v. Martin, 4 W. 
Va. 138. 

See Lecat Tener, 3; Test Oatu. 


ConstiTuTIONAL Law, STATE. 


1. An inferior court was established by an act of the legislature of an insurgent 
state during the rebellion; after the suppression of the rebellion a judge was 
elected for six years, and this election was ratified by the legislature. The 
legislature afterwards abolished the court. Held, that the act was never a valid 
law, that the legislature could constitutionally abolish the court, and that after- 
wards the judge had no claim to his salary. — Perkins v. Corbin, 45 Ala: 103. 

2. An act of the legislature authorizing counties to subscribe to the capital 
stock of railroad companies, and to issue bonds in payment therefor. Held, 
constitutional (Sarroip, J., dissenting).— Ex parte Selma & Gulf R.R. Co., 
45 Ala. 696. 

8. The legislature provided by a general law that townships, incorporated 
towns, and cities, might subscribe to the stock of railroad companies, and tax the 
property of their’inhabitants to aid in the construction of railroads. Held 
(Beck, J., dissenting), that the use was a public one, and the act constitutional. — 
Stewart v. Supervisors of Polk County, 30 Iowa, 9. See also McGregor & Sioux 
City R.R. Co. v. Birdsall, ib. 255. 

4. Under the constitution of Georgia a Universalist is not prohibited nor inca- 
_ pable to hold the office of guardian. — Maxey v. Bell, 41 Geo. 183. 

5. The legislature incorporated certain persons, one of whose franchises was to 
set up a lottery. Before they could utilize this franchise they were to perform 
certain acts. After the organization of the corporation, but before the perform- 
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ance of the conditions, the people adopted a new constitution, and the legislature 
made lotteries illegal. Held, that the corporation was deprived of no vested 
rights, and the obligation of no contract was impaired. — Miss. Society of Arts, 
dc. v. Musgrove, 44 Miss. 820. 

6. The constitution of Mississippi provided that certain officers should be ap- 
pointed by the governor by and with the advice and consent of the senate, and 
should hold their offices until an election was provided by the legislature. An 
act of the legislature gave the governor power to remove from office, where he 
had the constitutional power to appoint. Held, constitutional. — Newsom y. 
Cocke, 44 Miss. 352. 

7. A special act of the legislature extended the corporate limits of Cincin- 
nati. Held, void, as repugnant to the constitutional provision that the legislature 
‘shall pass no special act conferring corporate powers.” — The State v. City of 
Cincinnati, 20 Ohio, 18. 

8. An act of the legislature, entitled ‘‘ an Act to incorporate the San Antonio 
Railroad Company,” provided in one of its sections that a city might by a 
certain prescribed vote subscribe for stock of that company and issue bonds in 
payment therefor. Held, not in contravention of the constitutional requirement 
that every law should embrace but one object, and that object be expressed by 
its title. — San Antonio v. Lane, 32 Tex. 405. 

9. The act of February 28th, 1865, known as ‘‘ the Suitor’s Test Oath” Act, 
which requires plaintiffs to take a prescribed oath as a condition precedent to the 
prosecution of their suits, if the defendant requires it, is constitutional. — Beirne 
v. Brown, 4 W. Va. 72. See also Peerce v. Carskadon, ib. 234. 


Construction. —See ConstiruTionat Law, 5; Conrract, 3; 
Insurance, 6; 2, 3. 
or Court. —See Equity, 1. 


Contract. 


1, A., the tenant of B., who was about to sell at auction, agreed with B., or 
whomsoever should become the purchaser at the sale, to vacate at a day fixed, and 
so stated at the sale. D. purchased, and A. refused to vacate at the time agreed 
on, but claimed the usual notice to quit. Held, that the contract was founded 
on good consideration, and that A. was not entitled to notice to quit.— Moore 
v. Davis, 49 N. H. 45. 

2. A note dated in 1863, payable ‘in gold, six months after the present war 
with the United States is ended,” must be paid in gold. — Bobo v. Goss, 1 So. 
Car. N. 8. 262. 

8. Plaintiff agreeing to draw logs for the defendant, who is to farnich four-year- 
old steers handy and suitable for the purpose, is not liable for the non-performance 
of the contract if, instead of such steers, old oxen that cannot travel as fast are 
furnished. — Bugbee v. Haynes, 43 Vt. 476. 

See Carrier, 1, 2, 3; ConstrrutionaL Law, 2, 4, 7; CONSTITUTIONAL 
Law, Srare, 5, 9; Easement; Eminent Domain, 1; Lecat Tenper, 1, 3; 
Lipset, 2; REBELLION, 2; Trover, 1. 


ContripuTion. —See 2; Surety. 
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Contripsutory NEGLIGENCE. —See NEGLIGENCE. 
Conversion. —See TROVER. 


CorPORATION. 

1. Equity will relieve a stockholder in a corporation from the malfeasance of 
its directors. — French v. Gifford, 30 Iowa, 148. 

2. The statutory liability of stockholders in a corporation may be enforced by 
one creditor, where others are shown to exist, against an individual stockholder, 
in an action at law. — Norris v. Johnson, 34 Md. 485. See also Norris v. 
Wrenschall, ib. 492. 

See ConstituTIONAL. Law, State, 3, 5, 7. 


County. — See ConstituTionaL Law, Strate, 2; RemMovat or Suits FROM 
State To Unitep States Courts. 


Coupon. 
Coupons on bonds issued by a corporation draw interest. — San Antonio v. 
Lane, 32 Tex. 405. 
Court. —See Conreperacy, 1; ConstiruTionaL Law, Stare; 1; LIysur- 
ANCE, 8. 
Crepitor.—See Conriict or Laws; ConstiruTionaL Law, 4; Mort- 
GAGE, 1; Removat or Suits rrom State TO Unitep States Courts. 


Law. 

1. On a trial for murder, a juror, summoned and drawn, but not put on the 
panel, was discharged by the court, against defendant's objection, because since 
he was summoned he had been convicted of an assault, and was then in jail. 
Held, error, and a new trial ordered. — Boggs v. The State, 45 Ala. 30. 

2. Defendant pointed a loaded gun at the prosecutor and snapped the hammer 
three times, but it did not fire. Examination showed there was no cap on it. On 
a trial for an assault with intent to murder, the court charged that the jury must 
be satisfied beyond a reasonable doubt that defendant did not know there was no 
cap on the gun. Held, no error. — Mullen v. The State, 45 Ala. 44. 

3. The record failed to show that the defendant was asked if he had any thing 
to say why sentence should not be passed upon him. Held, error, for which a 
new trial should be granted (PEcKHAM, J., dissenting). — Messner v. The People, 
45 N.Y. 1. 

See Insurance, 8. 

Dam. — See Fisnway. 
Damaces. — See Carrier, 1; EMANCIPATION; EMINENT Domatn, 2, 3; Hicu- 
way, 1, 2, 3, 4; LeGat Tenper, 1; Ramroap, 1. 
Dest. —See Trover, 1. 
Depication. — See Eminent Domary, 1. 
Deep. — See 
DeELivery. —See Estopre.. 
Demanp. — See Deposrr. 
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Deposit. 

A bank received a genuine check of one of its depositors for deposit in the 
name of plaintiff, and credited the plaintiff with the amount of it on his deposit 
ticket. Afterwards its teller certified other checks of the same drawers, although 
they knew their account was overdrawn; and received other deposits from plain- 
tiff, and then returned the first check to him as not good. Held, that when 
presented for deposit, payment of the check was thereby demanded, and the bank 
by receiving it became liable to plaintiff for its amount. — Addie v. National City 
Bank, 45 N. Y. 735. 

Derive. — See Emancipation. 
Deviation. —See Carrier, 3. 
Devise. — See W111, 3. 
Discnarce.—See Bankruptcy, 3; Insurance, 1. 
Disrripution. —See Exrevtor AND ADMINISTRATOR. 


Divorce. 

A Mexican married a Texan in Texas and took her to Mexico, where he did 
the acts complained of. She returned to Texas and brought suit for divorce on 
the ground of cruelty, the husband defending. Held, that the Texas court had 
jurisdiction to decree a divorce, notwithstanding the alleged grounds would not 
be valid in Mexico. — Shreck v. Shreck, 32 Tex. 578. 

See JupGMENT. 


Domestic RELATIONS. 


A statute that provides that property acquired by a married woman deserted 
by her husband ‘shall not be subject to the debts of said husband,” does not 
prevent her from assuming liability for her busband’s debts and charging her 
separate property therewith (McCay, J., dissenting). — Clark v. Valentine, 
41 Geo. 143. : 

See Divorce ; JUDGMENT. 


EASEMENT. 


Owner of land granted to plaintiff with covenant for quiet enjoyment the right 
to box up a spring on his land, and to convey its water by a pipe to plaintiff's 
house, reserving the right to use the water himself, leaving, however, the water 
two inches above plaintiff's pipe. Owner then dug another well twenty-seven _ 
feet distant, the effect of which was to render the granted spring useless. Held, 
the whole premises were not servient to the easement, and plaintiff could not 
recover. — Bliss v. Greeley, 45 N. Y. 671. 


Exection. — See WaGEr. 


EMANCIPATION. 

Detinue to recover certain slaves, and damages for their detention. Special 
plea, emancipation since the date of the writ, by which plaintiff lost the property 
and defendant the possession. Held, that neither the slaves nor their value could 
be recovered, but that the plaintiff was entitled to damages for the detention up 
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to the time of their actual permanent freedom. — Whitfield v. Whitfield, 44 
Miss. 25+. 
See MortGace, 2; SLAVE. 


Emrxent Domarn. 

1. The act of Congress laying out the city of Burlington, reserved a strip of 
land along the bank of the Mississippi river, to be for ever used for a highway 
and other public uses. After sale of lots abutting the reservation, Congress 
released to the city the title to its property there. Held, that the dedication of 
the strip of land was a contract, and could not be repealed; that the city held 
its title subject to the original limitations ; that accretions from the river partook 
of the character of the reserved strip; that abutting owners had an equity to 
restrain the city from devoting the original reservation or accretions thereto to 
private uses, but that the city could lawfully convey to a railroad company for 
such purposes as would justify the exercise of the right of eminent domain. — 
Cook v. Burlington, 30 Iowa, 94. 

2. Under a charter conferring the right to acquire by condemnation land for 
the construction of its road, a railroad company can divert a stream flowing 
across the line of its road, and the owner can only recover such damages as the 
jury at the time of the condernation awarded, if their attention was called to 
the proposed diversion. — Baltimore & Potomac R.R. Co. v. Magruder, 34 
Md. 79. 

3. Land was taken by a city, under authority of an act of the legislature, to be 
held by the city in fee, and used for the purposes of a public park. Afterwards 


the legislature authorized the widening of a street and the taking some of the 
park lands, with a provision for payment of damage to land-owners. Held, that 
the city was entitled to compensation for the park land so taken (ALLEN and 
Forcer, JJ., dissenting). — Matter of Ninth Avenue and Fifteenth Street, 45 
N. Y. 729. 

See ConstituTIoNAL Law, State, 3; Lien. 


Enemy. — See ALIEN. 


Equity. 

1. A court having jurisdiction both at law and in equity, has power by injunc- 
tion to restrain proceedings in a prior action before itself, and disobedience to 
that injunction is a punishable contempt. — Erie R.R. Co. v. Ramsey, 45 N. Y. 
637. 

2. Where the charter and by-laws of an insurance company provide that if 
the premises insured are sold that the policy shall be void, but that the alienee 
having the policy assigned to him may have the same ratified to him on applica- 
tion to the directors, and with their consent, within thirty days next after the 
sale, provided that the policy, after said sale, shall be void until so ratified, and 
the premises are destroyed by fire within thirty days after sale and assignment, 
but before application to the directors. Held, that the policy is not void, and 
that the company is liable. — Boynton v. Farmers’ Mutual Insurance Co., 43 Vt. 
256. 

See Atren; Corporation, 1; Eminent Domatn, 1; Lien; 2; 
Removat or Surrs From State To Unirep States Courts. 
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Estorret. 

The parents of an infant executed and delivered a quit-claim deed to her, 
Ten years thereafter, she, being still an infant, at her mother's request signed 
the mother’s name to another deed of the same premises to a third person, 
Held, in the absence of fraud, that she was not thereby estopped from setting 
up her own title (Cuurcu, C. J., and ALLEN, J., dissenting). — Spencer v. Carr, 
45 N. Y. 406. 

See Deposir; Insurance, 1, 5. 


Evipence. — See anp Nores, 1, 3; Carrier, 1; Stamp. 


ExecuroR AND ADMINISTRATOR. 

A decree of distribution was rendered against an administrator in 1860; in 
1863 he paid an infant distributee in part in Confederate currency. Held, no 
satisfaction of the decree in whole or in part. — Thompson v. Perryman, 45 Ala. 
619. : 

See Bankruptcy, 1; ConrEDERATE Money, 2, 3; Removat or Suits FRoM 
Stare to Unrrep Srares Courts. 


Fire. — See NEGLIGENCE. 


Fisnway. 

The maintenance of dams, without fishways, on unnavigable rivers, but so that 
the passage of migratory fish from the sea to an inland lake is obstructed, is a 
public nuisance and indictable at the common law, and no right to such obstrue- 
tion will be acquired by twenty years’ continuance under a claim of right. — 
State v. Franklin Falls Co., 49 N. H. 240. 

Forricn JupGMENT. — See JUDGMENT. 
Forrerrure. — See Insurance, 8. 
Francuise. — See ConstiruTionaL Law, Stare, 5. 
Fraup. —See Bank, 1; Bankruptcy, 3; Estorret; Insurance, 4; Mort- 
GAGE, 1. 


GENERAL AVERAGE. 
Where a ship had a hole stove in her by ice and was found to be sinking, and 
the master worked her into shoal water to save expense to ship and cargo, and 
thereby increased the peril to the ship. Held, a‘‘ voluntary stranding,” and that 


the owners of the ship were entitled to recover general average contribution . 


from the owners of the cargo. — Fowler v. Rathbones, 12 Wallace, 102. 
— See Bitts anp Nores, 4, 5; Conreperacy ; Contract, 2. 
Governor. — See ConstituTIoNaL Law, State, 6. 
GuARDIAN AND Warp. — See ConstiTutTionaL Law, State, 4. 


Hicuway. 


1. Plaintiff built a house according to the existing grade of a street. The 
city altered the grade. Held, that unless the alteration was negligently or un- 
skillfully made, the city, in the absence of express statute, would not be liable 
to him for damage caused thereby. — Russell v. Burlington, 30 Iowa, 262. 
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2. Plaintiff averred that defendant obstructed a public highway by building a 
fence across it, and that he (plaintiff) suffered special damage thereby ; namely, 
having got nearly home on said highway he met the obstruction, was prevented 
from removing it, and had to take a long and circuitous route to avoid it. Held 
(Srewakt, J., dissenting), on demurrer, that an action for damages could not 
be maintained. — Houck vy. Wachter, 34 Md. 265. 

3. A statute, making towns ‘liable for damages happening to any person” 
from defects in the highway, was held to include the loss of money the plaintiff 
had in his pocket at the time of the injury. —Woodman vy. Nottingham, 49 N. H. 
387. 

4. A town found liable for damages for defects in the highway, cannot have 
the amount received by the plaintiff from an accident insurance company de- 
ducted from the amount of said judgment. — Harding v. Townshend, 43 Vt. 536. 

See Eminent Domarn, 1, 3; RarLroap, 2. 


Homicive. — See Law, 1, 3. 

Huspanp anv Wire. — See Divorce; Domestic RELATIONS ; JUDGMENT}; 
REMOVAL OF Suits FROM StaTE TO United States Courts. 
ItteGaL Act. —See REBELLION, 2. 

Contract. —See Britis anp Nores, 3; WAGER. 
Inporser. — See Bank, 1; Brtts Nores, 1, 2. 

Inrant. — See 

InguncTion. — See Equiry, 1. 


INNKEEPER. 

Plaintiff left her trunk with the defendant, an innkeeper, after her stay as guest, 
saying she would send for it in ten minutes. Some days after she sent for it and 
it was lost. Held, that defendant was liable as innkeeper for baggage so left, for 
a reasonable time after the departure of the guest. — ddams v. Clem, 41 Geo. 
65. 

See Trover, 2. 


Insanity. —See Wit, 1. 
Insotvency. — See Conriict or Laws; Insurance, 1. 


INSURANCE. 

1. A. was insured. against fire in a mutual company. Subsequently, in De- 
cember, 1860, he applied for the benefit of the insolvent laws; he paid interest 
on his premium note and all taxes assessed by the company until August, 1862. 
In October, 1862, he was discharged under the insolvent laws. Held, in an action 
on the policy after loss by fire, that by the discharge in insolvency the insured 
was released from obligation to the company on his premium note, and the com- 
pany to him on his policy, and that the receipt of interest and assessments was 
not a renewal of the policy unless the company had knowledge of the insolvency 
proceedings (Stewart, J., dissenting). — Reynolds v. Mutual Fire Ins. Co., 34 
Md. 280. 

2. Insurance on cotton from Macon to Savannah by railroad, river, and sea, 
for forty days. The policy began to run, and the cotton was delayed by the un- 
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seaworthiness of a river-boat; an agent of defendant company consented to its 
transfer to another boat not named in the policy. Loss happened after the forty 
days. Held, that the delay was waived by the company, and should not be counted 
in reckoning the forty days. — Plant v. Eufaula, &c., Ins. Co., 41 Geo. 130, 

8. The evidence tended to show that the insured died from an overdose of 
laudanum, taken by accident while drunk. Held, not such a dying by his own 
hand as to avoid the policy. — Equitable Life Assurance Uo. v. Paterson, 41 Geo, 
338. 

4. In taking out a policy of life insurance, the insured, to the question, in 
what relation to him the person stood for whose benefit the policy was made, re- 
plied ** Wife.” Held, a material representation, which, if known at the time, by 
him, to be false, avoided the policy. — Equitable Life Assurance Co. v. Paterson, 
41 Geo. 338. 

5. An agent of a mutual life insurance company in disobedience to its rules 
issued a permit to an insured to reside in restricted territory. Held, that the 
insured was not bound to know the rules relating to the transaction of the com- 
pany’s business although it was ‘‘ mutual;” and that the company was estopped 
to deny the authority of the agent, who, being generally authorized, held himself 
out as specially authorized. — Walsh v. Etna Life Ins. Co., 30 Lowa, 133. 

6. The court instructed the jury that, if the assured answered ‘* No” to the 
question, ‘‘ Has the party been or is he now employed in any military or naval 
service ?” and he was previously chaplain in the army of the Confederate States, 
he could not recover. Held, error. — Mutual Benefit Ins. Co. v. Wise, 34 Md. 
582. 

7. The building was insured as containing machinery for making barrels, and 
the policy contained a provision that if the premises should be ‘* appropriated or 
used” for carrying on the trade of a carpenter, &c., the policy, ‘* so long as the 
premises shall be wholly or in part so appropriated or used,” should cease and 
be of no effect. Machinery to make boxes was introduced, and some boxes 
made; none however were made for some two months prior to the fire, although 
the machinery was there ready for use. Held, that the statement of what ma- 
chinery the building contained was a description and not a continuing warranty, 
and that the operation of the policy was merely suspended during the use as a 
box factory and no longer. — United States Fire and Marine Ins. Co. v. Kim- 
berly, 34 Md. 224. 

8. A life-insurance policy was to be void ‘‘ in case the assured shall die . . . 
in the known violation of any law of the state,” &c. The assured threatened to _ 
take C.’s horses in default of the payment of a bill, and attempted to take them 
from the control and possession of C. C. left his wagon, proceeded a short dis- 
tance, turned, and shot the assured. Held (Grover and Peckuam, J,J., dissent- 
ing), that it was error for the court to dismiss an action on the policy, and refuse 
to let the jury decide whether the policy was forfeited. — Bradley v. Mutual 
Benefit Life Ins. Co., 45 N. Y. 422. 

See Carnizr, 3; Equiry, 2; Hiauway, 4. 


InTENT. — See Stamp, 3. 
Interest. — See ConstituTIoNaL Law, 2, 7; Coupon. 
INTERNAL REVENUE. —See Sramp, 1, 2, 3. 
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JUDGMENT. 

Defendant was married in Massachusetts in 1848. In 1855 her husband went 
to Illinois, and by collusion with defendant, who appeared and answered there, 
procured an absolute divorce. In 1861 plaintiff married defendant. Held, that 
an action brought to annul the latter marriage on the ground that the former 
marriage was still in force, could not be sustained. — Kinnier vy. Kinnier, 45 
N. Y. 535. 

See Lecat Tenper, 2; REBELLION, 1; ReMovat or Suits From STaTE TO 
Unirep Srates Courts; Statute or Limitations. 


JupictaL Act. — See Action. 

JupicraL Sate. — See CONFEDERATE Money, 1; Lien. 
JURISDICTION. — See Bankruptcy, 3; CONFEDERATE Money, 1; Equity, 1. 
Jury. — See Law, 1; Insurance, 8; 1. 

Lacnes. —See Bitts anp Nores, 2. 

Law or Nations. —See Ricurs; Conreperate Money, 4; 
ConstiTuTIONAL Law, 7. 

Lrecacy. — See 2. 


TENDER. 

1. Action for damages for breach of a contract to deliver cotton. The court 
instructed the jury that the plaintiff must prove the value of the cotton in specie, 
and the specie value of greenbacks. Held, error. — Carter v. Cox, 44 Miss. 148. 

2. Plaintiff recovered judgment on a promissory note made before the passage of 
the Legal Tender Act, and claimed that such judgment entitled him to insist on 
payment in specie or its equivalent in legal tender notes. Held, that in this 
state a court of law in rendering judgment for a specific sum in an action of 
assumpsit, has nothing to do with how such judgment shall be satisfied, and can 
make no special order as part of the judgment. — Davis v. Field, 43 Vt. 221. 

3. The acts of Congress, known as the Legal Tender Acts, held, constitutional 
as applied to contracts made before and after their passage (C. J. and NELson, 
Currorp, and Fierp, JJ., dissenting). — Knox v. Lee, and Parker vy. Davis, 
12 Wallace, 457. 

4. A note was payable in specie. Held (Brapiey and Miter, JJ., dissent- 
ing), that it could not be satisfied against the will of the holder by a tender of 
“legal tender” notes. — T'rebilcock v. Wilson, 12 Wallace, 687. 

See Bits anp Nores, 4, 5; ConstiruTionat Law, 3; Contract, 2. 


LecisLation. — See Conreperacy; ConstituTionaL Law, 1, 3, 4; Consti- 
TUTIONAL Law, Srate, 1, 3, 5, 7, 8; ReBeLuion, 3; Stature oF Limi- 
TATIONS. 


Lex Loci. — See Conruict or Laws; Lorp’s Day; RarLroap, 1. 


Let. 
1. A newspaper, in publishing an account of several assaults on passengers on 
a railroad, said that the plaintiff, a newsboy, “who takes every occasion to 
insult republican passengers, appears to have been in collusion with the 
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ruffians. . . . He went around to take a vote of the passengers, the object 
being evidently to spot the republicans, that the ‘assailants might know who 
were their friends,” &c. Held, that these words were libellous and actionable, 
and not privileged. — Snyder v. Fulton, 34 Md. 128. , 
2. I. contracted in writing with A. that if he (A.) would publish in the paper of 
which he was editor a certain article which if untrue was a libel against C., that 
he would save him harmless. The article was published, and C. recovered 
damages against A. A. sued L. on the agreement. Held, that he cannot recover, 
under the rule of no contribution between joint tortfeasors. — Atkins v. Juhnson, 
43 Vt. 78. 
License. —See ConstrrutTionat Law, 6; Trespass. 


Lien. 

Where A. agreed to convey to a railroad company the right of way through his 
lands, on payment of a certain sum, and they entered before payment. Held, 
that he had an equitable lien on the land for the unpaid purchase-money, which 
could be enforced by a sale of the whole road. — Dayton, X. & B. R.R. Co. v. 
Lewton, 20 Ohio, 401. 

See Atrorney; Bank, 2; Conriict or Laws; Removat or Suits FROM 
Strate TO Unirep States Courts. 


Lire Insurance. —See INSURANCE. 
Logrations, Stature or.— See Sratutre or Luwirations. 


Lorp’s Day. 
Action in Georgia on a note made and delivered at Pike’s Peak, Kansas, on 
Sunday. Held, that in the absence of proof to the contrary the law of Kansas 


must be presumed to be the same as the law of Georgia, and the note therefore 
void. — Hill v. Wilker, 41 Geo. 449. 


Lorrery. —See ConstirutionaL Law, Srare, 5. 
Marriep Woman.—See Domestic ReELations. 
Master anp SERVANT. —See RECEIVER. 


Measure or DamaGes. 

A. was killed by a railway train. His widow sued the railroad company, and 
died pending the suit; her children were made parties under a statute making 
the right of action survive in such cases. Held, that the measure of damages 
was the present worth of a reasonable support for them during minority, accord- - 
ing to the expectation of the father’s life. — David v. South-Western R.R. Co., 
41 Geo. 223. 

Mititary. —See Insurance, 6. 
Money. —See Burts anp Nores, 4, 5; Carrier, 4; Hicuway, 3; 
Tener, 1, 3. 


Mor TGaGE, 
1. A stipulation in a mortgage of goods that the mortgagor should keep them, 
sell them in the usual retail way, and pay over the money received therefor to 
the mortgagee as the goods were sold, does not necessarily render it fraudulent 
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as to creditors (Brinkeruorr, C. J., and Wetcu, J., dissenting). — Klein v. 
Katzenberger, 20 Ohio, 110. 

2. The mortgagee of land and slaves seized the latter under his mortgage, but 
allowed them to return to the mortgagor on a bond for their forthcoming at the 
day fixed for their sale, and they remained in mortgagor's possession uncalled for 
until they were emancipated. After the day fixed for their sale, and before 
emancipation, the mortgagor sold the land, and the mortgagee subsequently 
brought a bill to foreclose his lien on the land. Held, that the purchaser from 
the mortgagor had an equity to compel the mortgagee to apply the value of the 
slaves to the mortgage debt, before resorting to the land. — Moody v. Haselden, 
1 So. Car. N. s. 129. 

See ALIEN. 

Murper. —See Law, 1, 3. 


Nationa Bank. — See Bank. 


NEGLIGENCE. 


Plaintiff’s hay, stacked on his land half a mile from defendants’ railroad, was 
burned by fire from defendants’ engines. The court instructed the jury that 
plaintiff had the right to stack his hay on his own land; that if he did it in an 
imprudent manner, he took the risk of accidental fire, but not of defendants’ 
negligence. Held, error, and that if plaintiff's negligence in not protecting his 
stack contributed to the loss, he could not recover. — Kesee v. Chicago & N.W. 
R.R. Co., 30 Iowa, 78. 

See Bitts anp Notes, 2; Carrier, 1, 4; MorraGaGce, 2; Rarroap, 2; 
RECEIVER. 

New See Croat Law, 3. 
Notice. —See ALIEN; CARRIER, 4. 
Nursance. — See Fisnway ; Hicuway, 2. 


OFFICER. 


A general reward was offered for the capture of criminals. Held, that if a 
sheriff relying on such offer made the capture without a warrant in his hands he 
was entitled to the reward. — Davis v. Munson, 43 Vt. 676. 

See ConstituTionaL Law, Strate, 4, 6; RECEIVER. 

PassENGER. —See Carrier, 2; ConstiruTionaL Law, 1. 
Payment. — See LeGaLt TENDER, 2. 

Perit oF THE SEa.—See GENERAL AVERAGE. 
Preapinc. — See Bankruptcy, 2. 
— See Equity, 2; INsuRANcE. 
Prescription. — See Fisuway. 

Presumption. —See Lorp’s Day. 
PrincipaL anp AGENT. —See CoNFEDERATE Money, 4; Estorret; Insur- 
ANCE, 5. 

Prrxcipat anD Surety.—See Surety. 
Priority. —See Trespass. 
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Promissory Notre. — See Bankruptcy, 3; Lecat TENDER, 2. 
Pusiication. —See Auien; Liev, 1. 
Pusuic Poticy. —See 2, 3. 


1. The plaintiff purchased a ticket at a town in New York for a passage on 
defendants’ railroad to the city of New York, and was injured by defendants’ 
negligence while in the state of Pennsylvania, through which the railroad passed, 
Held, that a statute of Pennsylvania limiting the amount of damages recoverable 
in such cases was not applicable in an action in New York, — Dike v. The Erie 
R.R. Co., 45 N. Y. 113. 

2. Where the defendants’ railroad crossed the highway in such a manner that 
travellers could not see nor hear approaching trains, by the use of care: held, 
that the defendants were liable for not using proper means to warn the traveller 
of the approach of trains, and that its whole duty was not performed by blowing 
the whistle and ringing the bell. — Richardson v. New York Central R.R. Co., 
45 N. Y. 846. 

See Carrier, 1, 2, 3, 5; ConstirurronaL Law, 1; ConstiruTionaL 
Law, Stare, 2, 3, 8; Emrvent Domain, 1, 2; Lien; Measure or Dam- 
AGES; NEGLIGENCE; RECEIVER; STALLION; SUBSCRIPTION. 


Reat Estate. —See Conrracr, 1. 


REBELLION. 

1. Action on a judgment pronounced in Louisiana after that state had seceded, 
and while it was in open armed rebellion against the United States, by a judge 
chosen during such rebellion, and sworn to support the Confederacy. Held, that 
the judgment was nevertheless valid. — Pepin v. Lachenmeyer, 45 N. Y. 27. 

2. Suit on a promissory note, the consideratidn of which was partly supplies 
sold to a person known by the vendor to be a contractor for the Confederate 
government, and partly due bills issued for the same consideration. Held, that 
it could not be maintained. — Hannaner v. Doane, 12 Wallace, 342. 

3. Where it was illegal by statute for any corporation not expressly authorized 
thereto to issue currency, and for any person to pass or receive such currency, 
and the city of Richmond created such a currency and passed it to the plaintiff, 
and the rebel legislature during the rebellion expressly authorized it, held, that 
such authorization was void, and the plaintiff could not recover. — Z7'homas vy. 
Richmond, 12 Wallace, 349. 

See ConrepERACY ; CONFEDERATE Money, 1, 2, 4; Constrrutionat Law, 
7, 8; ConstirurionaL Law, Srare, 1, 9; Tax. 


RECEIVER. 

A laborer on a railroad which under order of court had been put into the hands 
of receivers, was injured by their negligence. Held (Wetcn, J., dissenting), that 
the receivers were liable in their official capacity in the same manner as the rail- 
road company would have been. — Meara v. Holbrook, 20 Ohio, 137. See also 
Potter v. Bunnell, ib. 150. 


Rewicion. — See ConstirutTionaL Law, Srare, 4. 


SELECTED DIGEST OF STATE REPORTS. 719 


Removal or Suits From State To Unirep States Courts. 


P. had a wife, T., in New York; was there divorced, and alimony decreed 
against him in her favor. He then married A. in Georgia, became a lunatic there, 
and B. was made his guardian, T. brought a bill in equity in Georgia, to sub- 
ject P.’s lands there to the payment of her alimony, pending which P. died, and 
B. was made administrator. On petition of A. to have a year’s support set off 
to her, ‘I’. appeared and objected, and the court of ordinary decreed that the 
New York judgment was a lien on the estate prior to the year’s allowance to A., 
from which decree A. appealed. B., as administrator, filed an answer to the bill 
in equity in the nature of a cross-bill, making A. and divers creditors of the es- 
tate parties, and asking the court to settle the respective priorities and distribute 
the estate, on which the court enjoined all further proceedings in other courts. 
T. then petitioned that the appeal from the ordinary be transferred to the United 
States court, on the ground that local prejudice would prevent her obtaining jus- 
tice; this was ordered. Held, error, because there could be no final disposition 
of the controversy in the federal courts (WARNER, J., dissenting). — Peters v. 
Peters, 41 Geo. 242. 


Review. — See Bankruptcy, 2. 
Rewarp. — See OFFICER. 
Ripartan Owner. —See Eminent Domarn, 1. 
Satary. — See ConstitutionaL Law, Stare, 1. 


SaTIsFacrion. — See EXECUTOR AND ADMINISTRATOR. 
SENTENCE. — See Criminat Law, 3. 
SLanvER. — See LiseEt, 1. 


SLAVE. 


Suit on a promissory note. Defence, that the consideration was slaves, ware 
ranted such for life, and had failed. Held, no defence. — Wilkinson v. Cook, 44 
Miss. 367. 

See Emancipation ; MortGaGe, 2. 


STALLION. 


A statute provided that ‘ no stallion shall be allowed to run at large.” Held, 
that a horse colt of the age of two years, that had never been altered, was not 


within the meaning of the act. — Aylesworth v. Chicago, R. I., & P. R.R. Co., 30 
Towa, 459. 


Sramp. 


1. A writing, in form a receipt, but in legal effect an obligation to pay money 
loaned, was stamped with a two-cent revenue stamp. Held, insufliciently stamped, 
and inadmissible in evidence. — Hoops v. Atkins, 41 Geo. 109. 

2. Suit on the bond of a municipal officer. The evidence was that when exe- 
cuted no revenue stamp was put on the bond, but one was affixed and cancelled 
by a deputy-collector about a year afterwards. Held, that the bond was inad- 
missible as evidence. — City of Muscatine v. Sterneman, 30 Iowa, 526. 

3. Suit on a promissory note, on which was no revenue stamp. Held, that 
there being no evidence of an intent to defraud the United States, the plaintiff 
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was properly allowed to affix the proper stamp in court, and read the note in eyi- 
dence. — Morris v. McMorris, 44 Miss. 441. 

4. The note sued on was stamped, but the other provisions of the United 
States Stamp Act were not complied with. Held, that it was competent as evi- 
dence in a state court. — Schultz v. Herndon, 32 Tex. 390. See also Stolte y, 
Herndon, ib. 392. Also Van Alstyne v. Sorley, ib. 518. 

Statutes.—See Conrepreracy ; ConstirutionaL Law, 4, 7; Const 
TUTIONAL Law, Strate, 8; Domestic RELaTIoNs. 


Sratute oF Limrrations. 

An ordinance of convention passed in 1866, staying the operation of statutes 
of limitations between March, 1861, and September, 1866, does not operate to 
allow a writ of error to be brought in 1866 to a judgment obtained in 1860; as 
the time within which a writ of error could legally be brought had elapsed before 
the passage of that ordinance. — Story v. Runkle, 32 Tex. 398. 

See Bits anp Nores, 1; ConstiruTionaL Law, 8; SURETY. 


Stock. — See Bank, 2; Constirutionat Law, Srare, 2, 3, 8; Corporatioy, 
2; Susscriprion. 
SrockHoLpER. — See CorPoration, 1. 


SUBSCRIPTION. 
A. subscribed to stock of a railroad company, ‘‘ provided the road is built” in 
a designated section of country. The road was located and partly constructed 
in the section designated, but not completed. Held, in an action to subject the 
sum due on the subscription, to pay a debt of the company, that the condition 


had been complied with, and A. was liable to the amount of his unpaid subscrip- 
tion. — Warner v. Callender, 20 Ohio, 190. 
See Corporation, 1. 
— See Insurance, 3. 
Sunpay.— See Lorp’s Day. 


Surety. 

By neglect of the creditor, the estate of a deceased surety of a principal 
debtor was discharged from liability to him by operation of statutes of limitation, 
Held, that such estate was nevertheless liable to contribute to a co-surety who 
paid the debt.— Camp v. Bostwick, 20 Ohio, 337. 

Survivorsure or Actions. — See Measure or DamaGEs. 


Tax. 


Defendant after the war of the rebellion made a promissory note in settlement 
for taxes assessed by the city of Savannah, and unpaid during the war, and for 
ground rent due the city by contract prior to the war. Held, that the govern- 
ment from which the city derived its power to tax, being only such de facto, the 
tax was illegal, and the note so far void for want of consideration. — O'Byrne v. 
Savannah, 41 Geo. 331. 

See Conreperacy ; ConstiTuTIONAaL Law, 1, 5, 6; ConstiruTionaL Law, 
Stare, 3. 
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Test Oarn. 

A party by qualifying as an attorney before the passage of the Attorney's Test 
Oath Act did not acquire a vested right to that office which would relieve him 
from being required to take the oath prescribed thereby. The act is constitu- 
tional. — Lx parte Quamer, 4 W. Va. 210. 

See ConstirutionaL Law, Srate, 9. 

TonnaGe. — See ConstituTionaL Law, 5. 
Tort. —See Trover, 1. 
Town. — See ConstiruTiona Law, Strate, 3, 7, 8; Eminent Domaty, 1, 3; 
Hicuway, 1, 3, 4. 


TRADE-MARK. 

“Congress Spring” and ‘* Congress Water” being names of a peculiar mineral 
water of much repute for its medicinal qualities, sufficiently indicate the origin 
and ownership of the water; and the owner of the water and spring is entitled to 
protection in the use of these names as trade-marks. — Congress Spring Co. v. 
High Rock Spring Co., 45 N. Y. 291. 

Traper. —See Constitutionat Law, 6. 
TRAVELLER. —See Hicuway, 3; 2. 


TREsPass. 
Plaintiff found a bee tree on another man’s land, and informed the owner that 
he intended to chop it down and take the honey, to which the owner assented. 
The defendant hearing such a tree had been found, also told the owner that he 


intended to search for it and take the honey, to which the owner assented. 
Defendant found the plaintiff in the act of cutting the tree, and caused him to 
desist, and proceeded to take the honey himself. Held, trespass on the case will 
lie, and defendant is liable for the value of the honey so taken. — Adams v. 
Burton, 43 Vt. 36. 

See BELLIGERENT Ricuts; Insurance, 8. 


TROVER. 


Trover for the conversion of bank-bills. The plaintiff borrowed Confederate 
money from a bank for ten days, leaving an equal amount of its own bills as 
security. On his offering at the appointed time toreturn the Confederate money, 
and take the other, the bank refused. Held, a tortious conversion of its own 
bills, for which trover would lie (Wittarp, J., dissenting). — Abrahams v. 
South-Western R.R, Bank, 1 So. Car. nN. 8. 441. 

Plaintiff, a livery-stable keeper, on March 1, 1864, let P. a horse and buggy 
for six days to go to Amherst. He went to Burlington, gave directions to defend- 
ant, a hotel-keeper there, to have the team kept for him till his return, and 
disappeared. The plaintiff advertised, but did not find the whereabouts of the 
team until April, 1869. Defendant in the mean time had used the team prudently 
as his own. Plaintiff made demand for the team, but defendant refused to give 
it up until paid for the keeping. Held, that up to the time of the demand there 
was no conversion. The defendant had a right to use it. But the demand and 
refusal was a conversion, and trover would lie. — Alvord vy. Davenport, 43 Vt. 30. 

VoL, VI. 48 
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Trust. —See ConFepERATE Money, 2, 3; RECEIVER. 
Vestep Ricgur.—See ConstirutTionaL Law, State, 5; Test Oaru, 


WAGER. 

Plaintiff and defendant bet on the presidential election. Plaintiff deposited a 
note of a third person, by him indorsed for an amount exceeding the amount of 
the bet. Stakeholder delivered the note to the defendant as winner, who sold it, 
Held, that defendant was liable to plaintiff for the amount he received in excess 
of the wager. — Shaw vy. Gardner, 30 Iowa, 111. 


Warver. — See Insurance, 1, 2, 5. 
War.—See Atren; Ricuts; Bits anp Nores, 2; Con- 
FEDERACY. 
Warranty. —See Insurance, 7; SLAve. 
Watercourse. —See EaseMENT; Eminent Domatrn, 2. 


Wr. 

1, The issue was the sanity of a testator. The court instructed the jury that 
‘unless they believed from the evidence that the testator if sane would have in- 
cluded the contestants in the benefits of his will, they could not set the will aside, 
because he may have excluded them under an insane delusion.” Held, error. — 
Cotton v. Ulmer, 45 Ala. 378. 

2. A testator bequeathed his entire estate to his wife, during widowhood, with 
remainder to his children, share and share alike. He also provided that money 
that might fall in, in certain specified manners, after his death, should be forth- 
with divided equally between his wife and children. Held, that under this will 
there were no residuary legatees. — Henning v. Varner, 34 Mad. 102. 

3. In a will a specific devise of *‘ all my books and papers of every description,” 
was held to include promissory notes due the testator.— Perkins v. Martin, 
49 N. H. 107. 

See ConrepERATE Money, 8. 
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“All Rail.” —See Carrrer, 3. 
Built.” —See Supscrirrion. 
** Congress Water.” — See TRapE-MARK. 
Specie.” —See Britis anp Nores, 5. 
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The Law Magazine and Review. New Series. No. 3, April 1, 1872. London: 

Butterworths. 

In the third article of this interesting number Mr. Frederick Pollock discusses 
Austin’s definition of law. As his results more or less coincide with opinions which 
were expressed more at length at the beginning of a course of lectures on juris- 
prudence, delivered at Harvard College while his article was going through the 
press, it may be interesting to briefly state some of the points developed by the 
lecturer, as we hope to present them more at length at some future time. 

The general opinion that Austin’s definition was not satisfactory from a philo- 
sophical point of view has been already expressed in our pages. According to 
him, law, properly so called, is defined as a command of a definite political supe- 
rior, or sovereign, which obliges political inferiors or subjects to acts or for- 
bearances of a class, by the imposition of a penalty in case of disobedience ; and 
all sovereign commands which purport to do that are laws. Now it is admitted 
by every one that who is the sovereign is a question of fact equivalent to the 
question who has the sum of the political powers of a state in his hands. That 
is to say, sovereignty is a form of power, and the will of the sovereign is law, be- 
cause he has power to compel obedience or to punish disobedience, and for no 
other reason. The limits within which his will is law, then, are those within which 
he has, or is believed to have, power to compel or punish. It was shown by 
many instances that this power of the sovereign was limited not only without, 
by the liability to war (which it was shown might be a true sanction), but within, 
as by conflicting principles of sovereignty (the territorial and the tribal), by organ- 
izations of persons not sharing in the sovereign power, and by unorganized public 
opinion, It was shown that there might be law without sovereignty, and that 
where there is a sovereign, properly so called, other bodies not sovereign, and 
even opinion, might generate law in a philosophical sense against the will of 
the sovereign. For it is to be remembered that in most states there has been a 
large number, and in many a numerical majority of males, who have had no share 
in the political power; while at the same time their physical power, and conse- 
quently their desires, were not to be ignored, and in some cases were not to be 
disobeyed. 

In the lectures referred to, it was doubted whether law, in the more limited 
meaning which lawyers give to the word, possessed any other common attribute 
than of being enforced by the procedure of the courts, and therefore of practical 
importance to lawyers. It was shown that the rules enforced in that way did 
not always depend on the courts for their efficacy in governing conduct, and that 
it was a mere fiction to say that, either philosophically or legally, they neces- 
sarily emanated from the will of the sovereign as law. 

Austin said, following Heineccius ([ecitationes, § 72), that custom only became 
law by the tacit consent of the sovereign manifested by its adoption by the courts; 
and that before its adoption it was only a motive for decision, as a doctrine of 
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political economy, or the political aspirations of the judge, or his gout, or 
the blandishments of the emperor’s wife might have been. But it is clear that 
in many cases custom and mercantile usage have had as much compulsory power 
as law could have, in spite of prohibitory statutes; and as to their being only 
motives for decision until adopted, what more is the decision which adopts them 
as to any future decision? What more indeed is a statute ; and in what other sense 
law, than that we believe that the motive which we think that it offers to the 
judges will prevail, and will induce them to decide a certain case in a certain way, 
and so shape our conduct on that anticipation? A precedent may not be fol- 
lowed ; a statute may be emptied of its contents by construction, or may be 
repealed without a saving clause after we have acted on it; but we expect the 
reverse, and if our expectations come true, we say that we have been subject 
to law in the matter in hand. It must be remembered, as is clear from numerous 
instances of judicial interpretation of statutes in England and of constitutions in 
this country, that in a civilized state it is not the will of the sovereign that makes 
lawyers’ law, even when that is its source, but what a body of subjects, namely, the 
judges, by whom it is enforced, say is his will. The judges have other motives for 
decision, outside their own arbitrary will, beside the commands of their sovereign. 
And whether those other motives are, or are not, equally compulsory, is immate- 
rial, if they are sufficiently likely to prevail to afford a ground for prediction, 
The only question for the lawyer is, how will the judges act? Any motive for 
their action, be it constitution, statute, custom, or precedent, which can be relied 
upon as likely in the generality of cases to prevail, is worthy of consideration as 
one of the sources of law, in a treatise on jurisprudence. Singular motives, like 
the blandishments of the emperor's wife, are not a ground of prediction, and are 
therefore not considered. 

Passing to the sufficiency of Austin’s definition for determining what sovereign 
commands are to be called law, it was thought, in the lectures referred to, that 
the specific penalty or sanction which Austin seemed to tacitly assume as the final 
test, could not always be relied on. 

The notion of duty involves something more than a tax on a certain course of 
conduct. A protective tariff on iron does not create a duty not to bring it into 
the country. The word imports the existence of an absolute wish on the part 
of the power imposing it to bring about a certain course of conduct, and to pre- 
vent the contrary. A legal duty cannot be said to exist if the law intends to 
allow the person supposed to be subject to it an option at a certain price. The 
test of a legal duty is the absolute nature of the command. If a statute subjects _ 
a person to a penal action in case of certain conduct on his part, but such con- 
duct is protected and treated as lawful in all the other connections in which 
it may come before the court, an option is in fact allowed. A very striking 
illustration will be found in the well known case of the Creole, 2 Wall. Jr. 485, 
where a statute providing that certain vessels should be ‘* obliged” to employ a 
pilot er ‘* forfeit and pay” a sum spoken of as ‘‘a penalty,” was held to leave 
the employment optional, subject to a tax,— whether rightly or not is imma- 
terial. The imposition of a penalty is therefore only evidence tending to show 
that an absolute command was intended (a rule of construction). But an abso- 
lute command does not exist — penalty or no penalty — unless a breach of it is 
deprived of the protection of the law, which is shown by a number of conse- 
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quences not accurately determinable in a general definition, such as the inva- 
lidity of contracts to do the forbidden act ;—the rule in pari delicto potior est 
conditio defendentis, —the denial of relief when the illegal act is part of the 
plaintiff's case, &e. 

A fortiori in those cases where there is no penalty directly attached to a given 
act, the existence of a legal duty to abstain from or to perform it, must be deter- 
mined by these collateral consequences. Liability to pay the fair price or value 
of an enjoyment, or to be compelled to restore or give up property belonging 
to another, is not a penalty; and this is the extent of the ordinary liability to 
a civil action at common law. In a case of this sort, where there are no collat- 
eral consequences attached, (which is perhaps the fact with regard to some con- 
tracts, to pay money, for instance), it is hard to say that there is a duty in 
strictness, and the rule is inserted in law books for the empirical reason above 
referred to, that it is applied by the courts and must therefore be known by pro- 
fessional men. 

As liability to a civil action is not a penalty or sanction of itself creating a 
duty, so, on the other hand, it does not necessarily imply culpability, or a breach 
of duty, as Austin thought, who looked at the law too much as a criminal lawyer. 
The object of the law is to accomplish an external result. When it can best 
accomplish that result by operating on men’s wills, or when it is secure of what it 
desires in the absence of wilfulness or negligence, then it may very properly 
make wilfulness or negligence the gist of the action, — one of the necessary ele- 
ments of liability. But in other instances it may be thought that this is too narrow 
a limit; it may be thought that titles should be protected against even innocent 
conversion ; that persons should be indemnified, at all events, for injuries from 
extra-hazardous sources, in which case negligence is not an element. Public 
policy must determine where the line is to be drawn. The rule of the common 
law, requiring the owner of cattle to keep them on his land at his peril, has been 
very properly abandoned in some of the western states, where the enclosure of 
their vast prairies is necessarily for a long time out of the question. 


Report of the Proceedings and Arguments in the Probate Court of the City and 
County of San Francisco, State of California, on the Trial to admit to Probate 
the last Will and Testament of Horace Hawes, Deceased. By J. C. Bares, 
one of the Counsel for Contestant. From the short-hand report of Messrs. 
Marsh & Osborne. San Francisco: A. L. Bancroft & Co. 1872. 

Tus book makes a goodly volume of six hundred pages. It begins with a 
sketch of the life of Horace Hawes, from which it appears that he was born in 
poverty, educated himself, and after a hard struggle with the world, was a dis- 
tinguished lawyer in San Francisco, and an eminent legislator, and left an estate 
valued at about a million of dollars, The greater part of this he gave by deed 
to an institution for learning and science to be called the Mont Eagle University. 
In the deed he reserved a life-estate to himself, and the power to charge the 
funds with the payments of any annuities by his last will and testament. Shortly 
before his death he made his will leaving the following annuities: to his wife, 
$2500.00, to his son $3600.00, and to his daughter $3000.00 a year. 

The will was contested by the widow on the ground of the insanity of the 
testator. On the one side evidence was introduced showing that the testator 
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suspected his wife’s fidelity, and employed detectives to watch her, treated her 
very badly, called her opprobrious names, &e., and that there was no cause for 
such conduct; and, on the other side, that there never was any affection between 
the testator and his wife, that he was a nervous, eccentric, and irritable old man, 
The jury, as is usual in such cases, found in favor of the widow and against the 
validity of the will. 

We are informed in the preliminary sketch of the testator’s life, that his first 
wife ** was buried in Erie cemetery, in a lot handsomely laid out, enclosed with 
an iron fence, and planted with shrubbery, where now may be seen a beautiful 
monument of Italian marble, with appropriate inscriptions, which he erected to 
her memory.” The mass of evidence is oceasionally enlivened by similes, which 
sound somewhat strangely to our ears. A minister was present on one occasion 
when Mrs. Hawes kissed her husband, and he testifies in regard to it as follows: 
‘*Tam a man of family and treat my family with affection, but there was no 
affection there The kiss was of putty, and it was received as a ball of putty 
might have been on a man’s face.” The same witness had testified that Mr, 
Hawes was very conceited, and had a very extravagant opinion of his own 
abilities, and when asked to give an idea of that, said: ** Well, sir, I have seen 
aman, a common man; and when I say acommon man, I do not speak con- 
temptuously, for we are all common men; but I have seen a common grocery- 
store politician, who could fire tobacco-juice fifteen feet without scattering, who 
felt that there was a singular unity between his mind and Edmund Burke's, 
Now that was a great conceit. Mr. Hawes’s conceit of his own intellectual 
greatness was perhaps equal to that.” This is enlarged in the argument to “a 
pot-house politician who could spit seventeen feet and hit a cat in the eye.” 

The work is of no special value in a legal point of view; but it will be un- 
doubtedly read with interest by the iriends and acquaintances of the Hawes 
family, and by others who are interested in the details of an unhappy married life. 


Disabilities of American Women Married Abroad. Foreign Treaties of the 
United States in conflicts with state laws relative to the transmission of real 
estate to aliens. Appendix: Conventions of Naturalization and for the Aboli- 
tion of the Droit d@ aubaine; Marriage Laws of Various Countries as affecting 
the Property of Married Women. By W. B. Lawrence, LL.D., author of 
** Lawrence’s Wheaton,” and of the ‘‘Commentaire sur le Droit Interna- 
tional,” ete. New York: Baker, Voorhis, & Co. 1871. 


Tue Naturalization Act of 1870 removed all restrictions upon aliens taking, - 
holding, and disposing of real and personal property in Great Britain, and aliens 
now possess in these respects all the rights in Great Britain which belong to a 
native-born British subject. This remark is true of many states of our Union; 
but not of all. The common-law rule, that an alien cannot derive title to real 
estate by descent or operation of law, is still in foree in New York, for instance: 
The foreign-born children of an American woman by her alien husband are, 
as the law now stands, aliens in New York, and incapable of taking real 
property which was devised or had descended to their mother, or to which, in 
the right of their mother, they would be entitled by the general laws of descents. 
This disability does not extend to the children of an American father (10 U.S. 
Stat. 604), but the words of the act are limited to the children of male citizens 
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of the United States. By American custom, the state invariably releases in 
this country estates which escheat to it on account of the alienage of those who 
would otherwise inherit. But the difficulty remains among individuals when 
the pretensions of different members of the same family conflict; and, when 
those members are minors, the harsh disqualification becomes unavoidable. Mr. 
Wadsworth, for example, devised lands in trust for his daughter's use for life, 
remainder in fee to her issue. After her father’s death the daughter married an 
alien, and died, leaving a son born in Egypt by a British husband. The court 
of appeals, it is true, decided that, as the son was not in esse, and so not an 
alien at the death of the grandfather, the case was taken out of the statute, and 
that by the common law, though an alien, he could take the remainder and hold 
it until inquest of office found. Wadsworth v. Wadsworth, 12 N. Y. 376. The 
inference, however, from the decision is unavoidable. If the child had been born 
in his grandfather's life, he would have been disqualified under the statute, and 
the estate have passed to collaterals. 

Happily this anomaly does not probably exist in any other state than New 
York. Mr. Lawrence, with his usual wealth of learning and research, has 
written and published the pamphlet before us, which sets forth the state of the 
law in New York. and the disabilities thereby imposed upon the children of 
American women married to foreign husbands abroad, and taking domicile from 
their husbands. Under the recent naturalization treaties, the old doctrine of 
double allegiance seems to be at an end, and the consequence is that every citizen 
of either nation of the contracting powers, if naturalized in the other country, 
becomes an alien in his birthplace, though with a reserved right to resume his 
old allegiance. But a wife takes the domicile of her husband and the reserved 
right does not avail her for succession, during her coverture with an alien. The 
validity of titles which are derived through succession, becomes therefore ques- 
tionable in states where alien disabilities exist, since a man may be at one time 
an alien excluded from inheritance, and at another time a citizen with inheritable 
blood, and facts which do not appear of record may constitute fatal defects. 

The British government, with characteristic accuracy, investigated the effect 
which the new rule of allegiance would have upon the legal condition of natural- 
born subjects residing abroad, and reported seasonably to Parliament the changes 
which were needed to conform the law of descents to the new rule. The result 
was the Naturalization Act of 1870, which virtually repeals all alien disabili- 
ties, and prevents the existing difficulty which Mr. Lawrence has clearly set 
forth. 

The legislature at Albany, however, has been too busy as yet to assimilate the 
statutes of that state to the rule which is now adopted by the civilized world on 
this topic. Mr. Lawrence explained the complication, especially as it affected 
American women married abroad and their children, and recommended the 
remedy in a letter addressed to Governor Hoffman, in December, 1870. This 
letter forms the body of his interesting pamphlet. In, the end, of course, 
he must succeed in changing the law of New York. Meantime, the contin- 
uance of this disability on American women married abroad to aliens, is 
another example of the wretched way in which Albany politicians attend to their 
duty, 
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Draft. — Outlines of an International Code. By Daviy Duptey Fietp. New 

York: Diossy & Co. 1872. 

Mr. Frievp proposed, at the meeting of the British Social Science Association 
at Manchester in 1866, the appointment of a committee to report to the associa- 
tion a draft of an international code, which should, when completed, be urged 
for general adoption among civilized nations. The committee was appointed, 
and Mr. Field was made a member of it. He now presents his views in print 
for the information of his associates on the committee, as well as of the profes- 
sion generally. His scheme embraces not only a codification of existing rules 
of international law, but also modifications and improvements which * the more 
matured civilization of the present age should seem to require.” The volume 
before us treats of the rules which he recommends for the relations of nations 
and their members in time of peace. A second volume upon their relations in 
war he promises soon to issue. 

Mr. Field’s fondness for codification is well known, and his present attempt is 
of all his efforts the least practical. When nations adopt a statutory code of 
international law we may expect international courts to be instituted to construe 
it and an international police to be maintained to enforce their decisions. Peace 
societies will be triumphant, and the lion will lie down with the lamb. National 
conscience will control national action, and in the new confederacy of Delos the 
treasurer will resist all temptation to embezzle the common funds. We all wish 
it may be so; but the conspicuous examples of official infidelity to much smaller 
trusts, whereof Mr. Field’s own clients have afforded him professional knowledge, 
might weaken, we should think, even Mr. Field’s confidence in the successful 
operation of an international code, to which obedience could be enforced only 
by war. The rest of the world may well be pardoned for doubting voluntary 
obedience of nations to a code of international law, when the spectacle of Erie 
and Tammany, and the New York ring, and the New York judiciary, exhibit the 
perfection in system and operation of the New York code, which governor and 
sheriffs administer. 

But, aside from our doubts of its present value as a practical scheme, the 
book is interesting as a treatise on international law. It contains many valuable 
suggestions and criticisms on existing rules, and classifies cases and facts with 
skill. The topic is so broad, if Mr. Field’s idea were fully developed, that it is 
hardly fair to object to omissions in a draft-code which aims eventually to define 
between foreigners details of commercial and maritime and criminal law which 
are as yet undecided in purely national courts. Indeed the fairest treatment of 
the book is not to criticise it as a professional work, but rather to accept it as an 
attractive exposition of the personal notions upon international law, which are 
held by the foremost advocate of legal codification. It is readable, and very 
suggestive ; but it is beyond human capacity to predict, in advance of the con- 
troversies which raise and settle points of international law, what rules interna- 
tional interests will adopt, where superior force alone controls the disputants. 


A Treatise on the Law and Practice of Injunctions in Equity. By Wit11aM 
Wittramson Kerr, of Lincoln’s Inn, Barrister-at-Law. Edited with notes 
and references to American cases, by WituiaM A. Herrick. Boston: Little, 
Brown, & Co. 1871. 
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A Treatise on the Law of Fraud and Mistake. By Wiit1am WituiaMson Kerr, 
&c. With notes to American cases, by OrLANDO F. Bump, Counsellor-at- 
Law. New York: Baker, Voorhis, & Co. 1872. 


A Treatise on the Law and Practice as to Receivers appointed by the Court of 
Chancery. By Wut1am Wituramson Kerr, &c. With notes and references 
to American authorities, by George Tucker Bispuam. Philadelphia: Kay 
& Brother. 1872. 

Tue best testimony to Mr. Kerr’s merits is the simultaneous reprinting by dif- 
ferent American publishers of so many of his works. The most important of 
them is the first named, and it is really a very useful book. The chapters on 
patents and copyrights, for instance, are excellent; and we have got aid from 
him in a partnership question which we did not find elsewhere. 

The second of the volumes on our list is concerned mainly with the principles 
which govern equitable interference in cases of fraud and mistake. But Mr. 
Kerr's treatise is not confined to a statement of these principles. His task is a 
different one, and a more useful one than this. The principles which regulate 
the action of a court of chancery, even if stated as ably and as clearly as they are 
by Mr. Adams, do not afford much help to the ordinary practitioner. When 
you are considering whether you have any remedy in equity, and, if you have, 
what the court will probably do under the peculiar circumstances in which your 
client finds himself, you want some case in point. The equity reports, with their 
formidable masses of facts, which the nature of a chancery suit renders it impos- 
sible to boil down into the convenient catchwords of the common law, are too 
much for most men. To one, therefore, who, like Mr. Kerr, has gone through 
the books with especial reference to only one or two topics of chancery jt isdic- 
tion, and has, therefore not been compelled either to reduce the number of the 
divisions of his subject, or to compress his illustrations beyond the point of intel- 
ligibility, one may well feel grateful. 

The work on receivers deals less with general principles, and has, perhaps, 
rather more of peculiarly local law than the others. But the extensive and 
minute character of British legislation makes a considerable portion of all modern 
English text-books useless in this country, while it is impossible to present the 
results of the American cases in the form of foot-notes. What is needed, as Mr. 
Bump says in his preface, is a book which shall combine both the English and 
American law in one text; and that is not likely to be done, except on this side of 
the water. 

None of the three American editors above named attempt to present the Ameri- 
can law in extenso. Mr. Herrick puts in a few cases here and there as flying but- 
tresses to the original structure, without much affecting it one way or the other. 
Mr. Bispham’s notes seem to be very good as far as they go, and have the 
merit of being largely drawn from late cases, but they are not a back-break- 
ing labor. Mr. Bump seems to have done the most, and we know him to be a 
man of industry and skill. But the value of all three volumes lies mainly in 
the text. 

All of them are well indexed, well arranged, well printed, and give the Ameri- 
can as well as the English cases in the tables. 
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Reports of Cases argued and decided in the Supreme Court of Florida, during the 
years 1869-70-71. James B. C. Dunn, Reporter. Volume XIII. Talla. 
hassee, Fla.: Charles H. Wilson, State Printer. 1871. 

Tus volume, though chiefly taken up with cases of special concern arising 
under local statutes, contains some decisions of general interest. Cases result 
ing from the violent change in the constitution of Southern society consequent on 
the war, are growing less frequent in the Southern reports, but a few of curious 
and historical importance are to be found in this volume In (arlington y, 
Priest, p. 559, the plaintiff levied execution upon slaves of defendant. An act 
of the legislature, approved Dec. 13, 1861, provided that ‘* there shall be no 
sales under execution . . . until twelve months after peace is made and pro- 
claimed . . . between the Confederate States of America and the United States 
of America . . . provided that in case of levy the defendant be required to give 
bond with security for the forthcoming of the property on or at the time speci- 
fied.” The defendant gave bond under this act. J/eld, in an action on the bond, 
that the bond was void ab initio, as depending upon an illegal contingency, and 
contrary to public policy as contemplating the destruction of the national govern- 
ment, and contravening the spirit of the constitution. //eld, also, per West- 
cott, J., that the action must fail, since the contingency upon which the bond 
was conditioned had not happened. In Robinson v. L’Engle, p. 482, a lessee, in 
an action for rent upon an express covenant without condition, pleaded that he 
was ‘‘ deprived of the beneficial use of the premises by the violence and casual- 
tics of war.” Held, no defence. It is painful, and at the same time reassuring, 
amid the fanaticism and ignorance that controlled provisional governments and 
constitutional conventions after the war, to see the judiciary struggling, even in 
isolated cases, to protect vested rights of property, to preserve the sacredness 
of contracts, and to maintain some shadow of continuity and gradation between 
the old and the new, in the disorganizing shock and change that Southern society 
was undergoing. Here is a case illustrating the indiscriminate and sweeping 
action of a constitutional convention: In McNealy v. Gregory, p. 417, a promis- 
sory note was given in 1860 for the price of a slave. In an action on the note, 
judgment was given for the plaintiff, a rehearing was granted, and the defendant 
allowed to plead the following clause of the constitution of 1865: ‘ It shall be 
the duty of the courts to consider that there is a failure of consideration, and it 
shall be so held by the courts of this state, upon . . . all notes... . given for or 
in consideration of slaves which are now outstanding and unpaid, and no action 
shall be maintained thereon; and all judgments . . . rendered in any of the courts - 
of this state since January 10th, a.p. 1861, upon all . . . notes based upon the sale 
of slaves are hereby declared set aside, and the plea of failure of consideration 
shall be held a good defence.” Held, that this clause is contrary to the consti- 
tution of the United States as impairing the obligation of contracts. The volume 
closes with an opinion rendered by the judges at the request of Governor Reed, 
in which they express well-founded ‘regret that in their opinion the constitution 
of 1868 authorized the legislature to issue bonds and pledge the credit of the 
state to ‘encourage a liberal system of internal improvements ;” i.e., railroad 
building, — inaugurated in 1865. By a statute of Florida, the judges are re- 
quired to make the head-notes of their decisions for the report, themselves. 
Under this arrangement we are possibly more certain that the head-note does not 
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misrepresent what the court meant to say; but in the present instance the advan- 
tage of the system is not very apparent, the head-notes being generally very 
lengthy, and none of them made on the most approved principles of digesting. 
What purports to be an index at the end of the volume consists of the head- 
notes of the cases arranged under alphabetical heads. This part of the book is 
very clumsily done, there being no cross-references, and the same head-note in 
some instances being repeated as many as four or five times. 


Fire Insurance Cases : being a collection of all the reported cases on Fire In- 
surance, in England, Ireland, Scotland, and America, from the earliest period 
to the present time, chronologically arranged. Vol. I. Covering the period 
from 1729 to 1839. With notes and references. By Epmunp H. Bennett. 
New York: Hurd & Houghton. 1872. 

Tuts is a companion volume to those of Mr. Bigelow, and like them is hand- 
somely printed and carefully edited. Little more than care was required for the 
work to be done, but to collect ‘‘all the reported cases upon fire insurance or 
land, gleaned from the English, Scotch, Irish, and American reports, including the 
British Provinces,” from 1729 to 1839, to rewrite head-notes, abridge diffuse 
statements of facts and arguments, not to speak of the occasional notes which 
Judge Bennett has added, is a matter of considerable and rather thankless labor. 

We suppose there is a limit to the business of reprinting the reports by topics, 
which just now seems to be having arun. The original series and an index will 
suffice with regard to most subjects of the law. And where are we to draw the 
line? If we do not want a collection of all the cases on contracts, or on ship- 
ping, or on whatever other subjects or subdivisions the conflicting fancies of dif- 
ferent editors may lead them to redistribute the reports under, what is the 
excuse for any? There is none, perhaps, other than the practical reason to be 
found in the subjects selected. Insurance is a distinct business, and the lawyers 
and business men who are concerned in its several branches are very glad to be 
able to lay their hands on all the cases relating to their specialty. Judge Ben- 
nett’s book, like Mr. Bigelow’s, will probably have a great sale among those who 
want a perfect library on this subject, but not on others; and if there is a class in 
the community who will buy a book, that is a tolerably fair proof that it is needed. 


A Digest of the American, English, Scotch, and Irish Reports of Life and Ac- 
cident Insurance Cases. By Joun R. Suarpstein, of the San Francisco Bar. 
San Francisco: Sumner Whitney, & Co. 1872. 

To digest three hundred and fifty cases well is not hard. To spread the result 
over pages enough to make a publisher’s and author’s profit is harder, and was 
evidently the great difficulty as well as the final cause of this book. A digester 
in this age of the world is bound to adopt the improved methods of classification, 
condensation, and cross-references which Mr. B. V. Abbott first introduced into the 
art of digesting in his New York digest, and which Mr. Baldwin so excellently il- 
lustrates in his Connecticut digest. But a skilful use of full-faced types, brief 
eatch-words, and condensed statements, imply study and labor, as well as brains in 
the digester. The indications of the last qualifications are too few in this volume 
to enable us to speak with precision; and what the author might do in original 
composition, we cannot predict. But the sixteen pages of appendix of cases, 
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which were ‘‘ overlooked while preparing the foregoing digest,” of only two 
hundred and fourteen pages, show the hasty pace; and the long, incomplete, 
inaccurate statements of many cases, display the inartificial nib of this curreng 
calamus. <A digest is only a dictionary, and should not be printed with large type, 
short lines, and thick leads, upon a page as widely margined as a prize poem, 
The book exhibits all the faults and few of the virtues of the old-fashioned digest- 
ers, and as a digest we cannot conscientiously advise éven a law library to buy it. 
The chief attempt we observe at original discussion is in the introductory title of 
** Conflicting Cases ;” and even this is not wholly trustworthy. The flourish of 
trumpets which heralded its birth, was vox et preterea nihil. It will breed busi- 
ness for the courts, if companies are deluded into supplying it to their agents. 
If a revised edition is ever called for, we commend the note of Mr. Bigelow to 
Borradaile vy. Hunter (2 Big. Life Ins. Cases, 304) to the author’s consideration. 
-But Bigelow's collection of cases and Bliss’s very good book on the same topic 
will probably spare Mr. Sharpstein the labor of preparing a second edition of his 
digest for the press. 


Index to Precedents in Conveyancing, and to Common and Commercial Forms, 
arranged in alphabetical order, with subdivisions of an analytical nature; 
together with an Appendix containing an Abstract of the Stamp Act, 1870, 
with a Schedule of Duties; the Regulations relative to, and the Stamp Duties 
payable on, Probates of Wills, Letters of Administration, Legacies, and Suc- 
cessions. By Wa rer ArtHur Copincer, Esq., of the Middle Temple, 
Barrister-at-Law, author of ** The Law of Copyright in Works of Literature 
and Art.” London: Stevens & Haynes. 1872. 


Tuis index to above ten thousand precedents and forms must, we should think, 
prove most useful in England. But a considerable portion of its contents is of 
only local value, and so many of the books referred to are only to be found in 
large libraries, that it is not likely to be much used in this country. We wish 
that the author's plan could be followed in this country, but we fear that it could 
hardly be done to advantage. 


Notes on Common Forms. A Book of Massachusetts Law. By Unie H. 
Crocker. Second Edition, revised and enlarged. Boston: Little, Brown, & 
Company. 1872. 


Tuis is one of the first books which a lawyer practising in Massachusetts needs 
to buy. Indeed, it needs no recommendation to the profession in this state, for 
its merits are already known. Unpretending as it is, it could not have been 
produced without a great deal of patient industry, a familiarity with the reports 
and statutes, and a union of ability and experience, which have enabled the 
author in the first place to discern and then to answer the questions which arise 
in practice. Itis one of those excellent books to which you can go in a hurry 
and find what you want. The local character of the work, and our limited space, 
make it impossible to go into a detailed examination of the new edition. It is 
considerably enlarged and added to, and some of the errors which we had 
noted in the first edition have been corrected. We still observe one or two, 
mostly slight. The most important is the definition of dower, which is ob- 
viously too inaccurate, even fona rough statement. 
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Some of the innovations suggested we do not like; for instance, the advice to 
omit the seal from a will. A seal may be necessary to make the will a valid 
execution of a power to appoint by an instrument under seal. More important 
is the omission of the mention of heirs in the devise of a fee, which is all very well 
if there are no lands outside of Massachusetts, but which, we think, cautious 
scriveners would always insert. We must say that we also dislike the similar 
omission in the granting clause of Mr. Crocker’s form of a deed, but perhaps with 
less reason. 


Reports of Cases argued and determined in the Circuit Court of the United States 
for the Second Circuit. By Samurt Biatcurorp, Judge of the District Court 
of the United States for the Southern District of New York. Volume VIII. 
New York: Baker, Voorhis, & Co. 1872. 


Tus voiume contains the cases decided in the second circuit from September, 
1870, to September, 1871. For many years the reports of this circuit were very 
much behindhand, but latterly there has been no occasion for fault-finding. 
How much of this is due to the promptness of Judge Woodruff in deciding the 
cases argued before him, we can only conjecture; but no one can read the 
opinions of Judge Woodruff without being impressed by the ability and learning 
which are everywhere manifest. 

In Wright v. The Norwich and New York Transportation Company p. 14, 
Judge Woodruff shows the originality of his mind by deciding that the act of 
Congress of 1851, limiting the hability of ship-owners, does not limit or affect the 
liability of an owner of a vessel, for loss, damage, or injury resulting through 
the fault of such vessel, to another vessel and her cargo, from a collision between 
the two vessels. The learned judge maintains in an opinion of great ability that the 
act only applies to matters of contract, and that the only case where the liability 
is limited in case of collision is where the owner of a vessel is sued by the owner 
of the cargo on board such vessel. The Supreme Court of the United States 
have, however, recently decided this point the other way. They have also over- 
ruled Walker v. Boston Ins. Co., 14 Gray, 288, and have established the rule for 
which we contended in 1 Am. Law Review, 614. 

In Folsom v. Mercantile Mut. Ins. Co., p. 170, a policy of marine insurance was 
issued March 1, 1869, insuring a vessel from Jan. 1, 1869, to Jan. 1, 1870. The 
words ‘lost or not lost” were not in the policy. The vessel was lost by the 
perils of the seas, Feb. 2, 1869, neither insurer nor insured knowing of the loss 
when the policy was issued. Held, that the loss was covered by the policy. 

In Ropes v. Clinch, p. 304, it was held that Congress might pass any law, 
otherwise constitutional, notwithstanding it was in conflict with an existing treaty 
with a foreign nation. 

The reader interested in the controversy between Mr. Fiske and the Union 
Pacitic Railroad Company will find in pp. 243, 299, reports of some of the skir- 
mishes, and in pp. 347, 413, 536, figures the great Erie Railway controversy. 

This volume also contains numerous interesting patent and admiralty cases. 


The Massachusetts Digest; being a Digest of the Decisions of the Supreme 
Judicial Court of Massachusetts, from the year 1857 to the year 1869; or from 
the 9th Gray to the 102d Mass., inclusive. By Epmunp H. Bennett and 


XUM 


734 BOOK NOTICES. 


Henry W. Hottanp. Volume III. Boston: Little, Brown, & Company, 

1872. 

A picest should be made by an acute and accurate lawyer. It should be 
made up by an experienced book-maker skilled in all the devices of the trade, 
Mr. Abbott, for instance, is an excellent person to render the chaos of the 
United States Digest accessible by putting things where people look for them, 
and by a dozen convenient artifices which his experience has suggested. The 
very intelligent gentlemen who have done the present work shine more, as it 
seems to us, in the other half of the business, and manifest, perhaps, a somewhat 
over-scrupulous care. A state digest is not much used except by those who have 
access to the reports, and only want an index to them. The very fact that it is 
not expected to serve any other turn justifies a more general and looser form of 
statement than ought to be admitted in a work like the United States Digest, 
which many lawyers have to accept as their only report of a case. But com- 
parisons and comments, however brief ‘and correct, are rather out of place in a 
book which we only open when we want an authority, and when, as an English 
judge said, an ounce of precedent is worth a pound of principle. We miss the 
double-leading of the key-words of a sentence, which is such a convenience in 
Mr. Baldwin’s recent Connecticut digest, and it has seemed to us that the cases 
do not always occur under the most obvivus heads. But this latter defect is 
atoned for by a multitude of cross-references, a matter in which the third volume is 
a great improvement on the other two; and the alternative citation of the par- 
ticular page and volume, thus: ** See Trustee Process, or 10 Gray, 379,” isa 
most excelfent means of saving the reader labor. The statement of cases is not 
always elegant, but they have been studied with a close attention to their precise 
facts which is rarely shown by such works, but which is the first condition of 
success. 


Gazzam’s Treatise on the Bankrupt Law. Containing all the amendments to 
the Bankrupt Act, and copious notes covering the latest American and Eng- 
lish decisions reported to October 1, 1871. By AupLey W. Gazzam, Author 
American and English Bankruptey Digest,” ‘* Bankrupt’s Guide ;” Editor 
‘National Bankruptcy Register,” &c. Fourth edition. Albany: W. C. 
Little & Co. 1872. 

Tue merit of this edition of Mr. Gazzam’s treatise, if it have any, consists in 
its being the latest work on the subjects of which it treats.' Since the passage of 
the Bankrupt Act in 1867, there has been a succession of treatises upon it, chief . 
among which are those of James; Avery and Hobbs; Saunders; Bump (five 
editions) ; Brightly and Gazzam. Of these only Bump and Gazzam have kept 
the field in successive editions. In the present edition of Gazzam, the chief aim 
seems to have been to make a big volume, and one for which a round price could 
be charged; the book having swollen from 328 pages in the first edition to 789 
in the present. This expansion is brought about by annexing to the body ef the 
work (which is increased from the first edition by only about 100 pages), 471 
pages of Appendix, containing, besides the text of the Bankrupt Act, and the 


1 It has ceased to be the latest since this notice was printed, for Mr. Bump, we 
see, is out with a fifth edition. 
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General Orders and Forms, Rules of the U. S. Equity Courts, Circuit Court 
Rules, Southern District of New York, Rules in Bankruptcy, for Southern 
District of New York; Cireuit Court Rules, Northern District of New York, 
and Rules in Bankruptey for Northern District of New York, together with a 
hopelessly voluminous index of 125 pages. Altogether it would be diilicult 
to find a more flagrant instance of padding than this bulky aud expensive volume 
furnishes. ‘The book bears other evidence of having been made without care and 
to sell. The title, as given in the first edition, is ‘*Gazzam’s Treatise on the 
Bankrupt Laws, for Business Men,” &c., and the preface expresses the hope that 
“it may prove in some degree useful to business men, if not to the profession.” 
But though in the subsequent editions the clause concerning business men is 
dropped from the title, the book itself is not changed, either in its grand scheme 
or in any essential particulars, and besides the ‘* Hints to Persons contemplating 
Bankruptcy,” of the first edition, which in the other edition becomes, ‘* Direc- 
tions to Persons contemplating Bankruptcy ;” we have such every-man-his-own- 
lawyer statements as this: “ But there is generally a better feeling existing 
towards the bankrupt, if he file the petition himself when the assets nearly equal 
the liabilities, and the reverse when there is little or no dividend: and so if the 
petition be involuntary and the assets small, the creditors feel less dissatisfaction 
than if the debtor be the petitioner.” This is pabulum for the very babes among 
the laity. Under the head of “ Means of avoiding Bankruptcy Transactions,” 
our confiding lay brothers are assured that ‘‘ the surest way of avoiding business 
transactions that may lead to proceedings in bankruptey, is to do only an actual 
cash business; that is, pay money for every thing purchased at the time of the 
purchase, and, trusting no one yourself, require cash in hand for every thing you 
sell.” No case is cited as bearing out this doctrine, and further on it is admitted 
that the system indicated is not considered quite practicable in the commercial 
community ; and thence comes bankruptcy, and the necessity for bankrupt acts, 
and treatises upon them. 

Again, in the chapter on gaming, it is asserted that, *‘If the bankrupt has 
lost any portion of his property by gambling, after the passage of the Act, he 
must be prepared to confess it, even though he knows it will prevent his discharge.” 
We are unable to go along with the author in this construction of that clause of 
the act. It cannot be possible that the framers of the act intended to place the 
bankrupt in the dilemma of telling the truth in the matter of gambling, or losing 
his discharge. We should be disposed to qualify the too sweeping statement of 
the author, and to state the principle somewhat as follows: If the bankrupt has 
lost any portion of his property by gambling since the passage of the act, he 
need not be prepared to confess it, if he knows it will prevent his discharge, un- 
less the truth is likely to come out in some other way. We are aware of no 
decisions on the point, however, and none are cited in the book before us. Pos- 
sibly it is desirable that, as in the case of the doubtful 39th section, there should 
be an amendment of the act, fixing the meaning of this clause beyond further 
cavil, 


Commentaries on the Law of Criminal Procedure; or, Pleading, Evidence, and 
Practice in Criminal Cases. By Jort Prentiss Bisnor. Second edition. 
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Revised, rearranged, and enlarged. Boston: Little, Brown, & Co. 1879, 

2 vols., 8vo. 

Mk. Bisuor is too well known as a law writer, and we have too often noticed 
his books, to render it necessary for us at this time to point out his many excel- 
lencies. His great merit as a writer upon criminal law is now generally admitted, 
No text writer is so universally quoted in this country, both by the bench and 
the bar, as an authority upon this branch of the law. The influence which his 
books have recently had in moulding the criminal law, more especially in the 
southern and western states, can be readily seen by any one who examines the 
more recent reports of those states; and that influence has always been upon 
the side of good, sound, and wholesome law. 

In this second edition of Criminal Procedure, the subject-matter has been en- 
tirely rearranged, but a table of parallel sections placed at the beginning of the 
first volume, enables one to find with facility any reference made to the former 
edition. ‘ 

One cannot but be struck with the admirable order and method adopted in the 
work. The first volume is divided into ten books; each book being divided into 
chapters, and each chapter into sections; the chapters and sections, however, 
being numbered consecutively throughout the volume. 

In the first volume the proceedings in criminal cases are traced from their 
commenvement to their end, through all their branchings and windings, with a 
method and in a manner which does not seem to be capable of improvement. 
We have been particularly struck with the excellence of the matter of the fifth 
book, which treats of ‘‘ the indictment and its incidents.” It is an excellent state- 
ment of the law as it exists in this country at the present time, and of the reasons, 
historical and philosophical, for its present form. 

In a subsequent part of the volume the author briefly discusses the question 
‘« whether the jury is to judge the law as well as the evidence,” and § 985 arrives 
at this conclusion, which we think is a very neat and happy summary of the whole 
matter. ‘* The law puts it into the power of the jury, in a criminal case, to find 
either for or against the defendant, as they may deem right; and, if they think 
the judge errs in his expositions of the law, they do not violate their oath should 
they disregard them. If they bring in a general verdict of acquittal, the court 
has no power in law to set the verdict aside. Neither can the court punish the 
jury for this, however much they may have misapprehended the law, or however 
obstinately they may have disregarded the instructions of the judge. Legally, 
therefore, they have the right to follow their own views of the law, when those 
views conduct to an acquittal ; since the law inflicts on them no punishment, and 
provides in the case no redress, if they do not. Whether the jury have the 
moral right to set up their opinions above those of the judge, and to bring in the 
verdict which they believe to be just, not what he tells them is so, is a question 
of ethics, the discussion whereof does not belong to these pages.” It is because 
courts mix up legal and moral rights (and do not reflect that it is with legal 
rights alone that the bench is concerned, and that moral rights belong to the 
pulpit), that much of the perplexity upon the subject has arisen. 

In the second volume the specific crimes, arranged alphabetically for con- 
venience of reference, are treated of separately and particularly. The peculiar- 
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ities of the form of the indictment, of the evidence, and of the forms of procedure, 
incidents to each crime, are briefly, yet fully and plainly, set forth. 

Good as the first edition of this work has been found to be, we consider this 
second edition a great improvement upon it. 


A Digest of the Reported Cases (from 1756 to 1870, Inclusive,) Relating to 
Criminal Law, Criminal Information, and Extradition, founded on ‘* Har- 
rison’s Analytical Digest.” By R. A. Fisner, Esq., of the Middle Temple, 
Barrister-at-Law. San Francisco: Sumner Whitney & Co. 1871. 

Tus is a convenient and sufficiently good-looking reprint of one title of 
Fisher's Harrison’s Digest, to which we are told in the preface the cases in the 
tenth and eleventh volumes of Cox’s Criminal Cases have been added under their 
appropriate heads. It is also stated that the notes have been compared with the 
reports, and the citations verified. 


The Medical Jurisprudence of Insanity. By J. H. Batrour Browne, Esq., of 
the Middle Temple, Barrister-at-Law. London: J. & A. Churchill. San 
Francisco: S. Whitney & Co. 1871. 


Mr. Browne, after some general remarks, discusses the meaning of the word 
“intent” in its relation to the criminal law, and distinguishes it from ‘* motive,” 
which he calls ‘* the soul of an action.” He says: ‘* The fact that the motive 
which led to the commission of a certain act is one of the most prominent points 
in the proof of the intention, has only too frequently produced some confusion of 
thought. But it must be remembered that it is the ‘intention,’ and not the 
‘motive,’ which gives in law the character and quality to an act. And it is 
essential to bear in mind the fact, ‘that the intention to do the act exists for all 
criminal purposes where it is wilfully done, although the act itself was merely 
the means of obtaining some ulterior object.’ The author contends that the 
principle of law that exempts from punishment a person who violates a law when, 
from want of understanding or mental disease, he is not in a position to be a free 
agent, is the same principle that exempts very young children from the criminal 
responsibility of their acts, and also those who are compelled by force against 
their wills to do an illegal act. The best definition of legal responsibility he 
considers to be ‘ta knowledge that certain acts are contrary to law, and com- 
bined with this knowledge the power to appreciate and be moved by the ordinary 
motives which influence the actions of mankind.” 

Mental diseases he divides into two general classes: 1st. Those which are 
dependent upon arrested development, or diminished activity of the faculties ; and 
2d, those which are due to some functional derangement or organic lesion in the 
brain or the nervous centres, subsequent to what may be regarded as normal 
development. On p. 42 he gives a classification of mental diseases for the pur- 
poses of those who would become acquainted with them in connection with the 
legal relations of those who labor under them, which he says is somewhat the 
same, in its main features, as that adopted by England. All classifications, he 
frankly tells us, are defective, and can only be defended on the ground of con- 
venience and expediency, not upon that of absolute correctness or truth. ‘ A 
classification is like a walking-stick, a thing to be of assistance. Yet some 
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children ride on a walking-stick, and some men make a hobby of a classification, 
It is mental weakness which is the cause in each case.” 

We have not time to follow the author through all his remarks on the various 
kinds of insanity. His views are marked by originality throughout, and his book 
is an important addition to the literature on this important subject. We cannot, 
however, dismiss the work without calling the attention of the reader to some of 
the quaint expressions with which the book abounds: ** Reformers are either 
men who have suffered under a system, or boys.” Speaking of the error that 
even in cases of dementia a brightening of the faculties occurs before death, he 
says: ‘* That it is an error no one who has been present at the death-beds of the 
insane can for a moment doubt. Some of these old prejudices were pretty 
enough, but so are the ruins of abbeys; and it is as unhealthy to live in the one 
as it is to live in the other.” ‘In almost all forms of insanity, as well as in 
idiocy, there is a serious impairment of these powers by which men distinguish 
right from wrong. Many insane persons. have an actual pleasure in lying. Many 
sane men delight in playing practical jokes. All practical jokers are utterly 
stupid, and very often they are more: they are blameworthy. To insane persons 
lying bears the semblance of a practical joke.” 


United States Digest; containing a Digest of Decisions of the various Courts 
within the United States. By Bengamin VauGuan Appotr. New Series, 
Vol. 1. Annual! Digest for 1870. Boston: Little, Brown. & Co. 1872. 
Tue first volume of the United States Digest was published by Hilliard, 

Gray, & Co. in 1840. It undertook, in three volumes, to give the points de- 

cided previously to that period, in the ‘* courts of common law and admiralty” 


in the United States, and was edited by Theron Metcalf and Jonathan C., Per- 
kins. The brief editorial note announces, with a terse dignity which shows well 
enough who wrote it, that ‘*the second and third volumes will be prepared with 
all the despatch which is consistent with the compilers’ views concerning their 
duty to the publishers and to the profession.” This ‘ despatch” was not very 
considerable, for the second volume did not appear till 1845; it was edited, as 
also the third volume, which followed in 1846, by George T. Curtis. None of 
these volumes had any list of cases or of the volumes of reports digested in 
them. 

In 1847 two volumes appeared, entitled, ‘*‘ A Supplement to the United States 
Digest,” edited by John Phelps Putnam, containing many cases which from acci- 
dent were not inserted in the previous volumes, and bringing the work down to 
the beginning of the year 1847. These volumes also had no list of cases. In 
1849, another supplementary volume was published, which was wholly made up 
of a table of the cases comprised in the five preceding books. 

So far we have no equity cases reported. In 1851 two volumes came out, 
edited by Mr. Putnam, and entitled ‘* A Digest of the Decisions in the Courts of 
Equity in the United States.” These volumes contained a full list of cases re- 
ported, covering nearly four hundred pages, and these decisions, also, were 
brought down to the beginning of the year 1847. 

With this year — 1847 — began the series of Annual Digests, edited for nine 
years by the careful and indefatigable hand of the present Mr. Justice Putnam, 
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which has been found so very useful to the profession. It has included the cases 
in equity, as well as those at common law and in admiralty. Down to the year 
1851 only the cases in this country were reported; but in that year the practice 
was begun of reporting the English decisions also. The general form, appear- 
ance, and arrangement have been the same as that adopted in the original volume 
of Messrs. Metcalf and Perkins. The book has extended to twenty-three vol- 
umes, including the year 1869, and has always been edited by ‘‘ a member of the 
Boston bar.” 

The publishers of the United States Digest have now placed it in charge 
of Mr. Benjamin Vaughan Abbott, a gentleman who is by profession a maker of 
digests, and of good ones; and who does not reside in Massachusetts. One 
misses from the title-page that pleasant, antiquated phrase, ** a member of the 
Boston bar ;” but Mr. Abbott, at all events, is quite at home with his subject, 
and he has gone to work with a broad, easy treatment, and made pretty radical 
changes. The whole look of the new volume is unlike its predecessors. The 
type is larger and clearer, and the lines are more leaded. This is an improve- 
ment. So, too, is the adoption of catchwords in a full-faced type; and of a 
subdivision of titles somewhat less elaborate and minute than that which has 
heretofore existed in these volumes. It is hardly worth while to cut this sub- 
division very fine ; a lawyer will never feel safe in trusting so far to the discrim- 
ination and accuracy of the editor of a digest, or in so far relying upon himself 
in these respects or upon any belief that the editor and himself see the point in 
the same light, as to @epend upon these subdivisions; he will look through sev- 
eral of them — through several in which a case ought not to be — before he will 
abandon the search. 

We cannot approve of Mr. Abbott’s omission of all English cases. Why should 
we not have these? It was a great addition to the value of the series when 
they were introduced, twenty years ago; and we hope that they will here- 
after be given. One would rather have the old small type if necessary; or, what 
is better, a few more pages of the new type, than to lose the English cases. 
Another device for saving room in this volume is that of giving the title of the 
case only once in the ‘* Table of Cases,” under the name of the plaintiff. The 
rule heretofore has been the common and very convenient one of giving the case 
under the name of the defendant also. This change is to be regretted; the in- 
stances are not rare in which a lawyer can only trace out a case by the name of 
the defendant. 

We obsérve an excellent new title, —that of ‘* Definitions,” — covering nearly 
a dozen pages. The year of each decision is given. A very valuable and inter- 
esting list of ‘* Cases Criticised ” is inserted, extending over twenty-seven pages, 
in which the substance of the criticism is given; this list includes cases which 
have been “ affirmed, approved, doubted, disapproved, overruled, or reversed.” 

One observes occasionally some obscurity or error, —as for example at para- 
graph 11 on page 210, where the point meant to be stated is wrapped up in quite 
too many verbal coils, — but on the whole Mr. Abbott’s work seems to be well 
done. If he will now restore the English cases and the old arrangement of the 
table of cases, it will be difficult to utter any thing but praise of the new series of 
the United States Digest. 
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Reports of Cases in Law and Equity determined in the Supreme Court of the 
State of Iowa. By Epwarp H. Strives, Reporter. Vol. [X.; being volume 
XXX. of the series. Published by the Reporter. Ottumwa: 1872. 
Peruars the most important case in this volume is that of Stewart v. The 

Board of Supervisors of Polk County, p. 9, involving the question of municipal 

aid to railroad corporations. Iowa has heretofore been one of the few states where 

the judiciary have undertaken to declare such aid illegal, and any act of the legis 
lature attempting to confer upon municipalities the power of pledging their credit 
to aid in railroad schemes unconstitutional and void. The question was thus 
decided in Hudson v. Vernon, 27 Iowa, 28, in which case an act of legislature 
passed in 1868, having for its object the enabling a county to pledge its credit to 
an extent not exceeding five per centum of the valuation of its taxable property, 
was declared null. The legislature, however, passed an act in 1870 similar in 
all essential respects to that of 1868; thus, as the majority opinion in the present 
case says, “ reasserting its authority”, in the premises. The majority opinion, 
upholding the act, hinges mainly on this argument: The right of eminent domain 
can only be exercised in favor of a public object; this right has always been 
exercised in favor of railroads; therefore railroads are a public object. Under the 
constitution the taxing power is more unlimited than that of eminent domain, 
since the latter is conditional on making compensation. Therefore, and a fortiori, 
the taxing power can be exercised in behalf of any object that will warrant the 
exercise of the power of eminent.domain. Beck, J., dissented from the opinion of 
the majority, following Hudson vy. Vernon. Indeed, he asserts that not only 

Hudson v. Vernon, but not less than seven other cases had been decided by the 

supreme court of Iowa, contrary to the opinion of the majority in the present 

case. The majority, however, expressly denied that any case but Hudson v. 

Vernon was overruled, and took pains to demonstrate that every thing in previous 

cases opposed to their view was obiter dictum. While we agree with the major- 

ity on the merits of the case, we are bound to say, that so far as the maxim stare 
decisis goes, Judge Beck has the advantage of his colleagues. He certainly 
makes some wholesome observations on the subject of judicial tergiversations 
which other courts would do well to ponder: ‘* If we who occupy this bench do 
not regard the decisions of this court, who will, and where will be the end? There 
can be no greater reproach in the administration of justice by the courts than the 
well-founded charge of oscillating decisions. . . . It ought not to be understood 
that the law will or does change with the opinion of the judges who, for a time, 
sit here. When the law is solemnly declared by this court, then it ought to rest; _ 
and it ought not to be understood that, when new judges come upon the bench, 
the people may expect a change in well-established rules and principles that pro- 
tect their rights.” In conclusion, Judge Beck predicts that ‘* the decision of the 
majority of this court in this case will fail to settle the important question in- 
volved.” The conclusions of Dixon, C.J., of Wisconsin, in Whiting v. Sheboy- 
gan and Fond du Lac R.R., 25 Wisc. 167, and of Cooley, J., of Michigan, in 

The People v. The Township Board of Salem, 5 Am. Law Rev. p. 126, were 

approved by Judge Beck. 

By an act of Congress passed July 2, 1836, layirig out the city of Burlington, 
it was provided “ that a quantity of land, of proper width, on the river bank and 
running with said river the whole length of said town, should be reserved from 
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sale for public use, and remain for ever for public use as a public highway, and for 
other public uses.” The government afterwards conveyed its title to the city, and 
lots abutting on said strip were sold to individuals. Held, that the owners of said 
lots could enjoin the city from devoting the said strip to any but a public use, 
and that a railroad was such a public use within the meaning of the act. Cook 
v. The City of Burlington, p. 94. In Walsh v. The Attna Life Ins, Co., p. 133, 
it was held, that when an authorized agent of a life-insurance company received 
premiums on the policy of a holder, while the holder with the knowledge of the 
agent was living in territory prohibited by the policy, such receipt of premiums 
amounted to a waiver on the part of the company of the forfeiture incurred by 
such policy-holder by reason of his living in the prohibited territory. 

In The Dubuque Wood and Coal Association v. The City and County of Du- 
buque, p. 176, where a bridge over a part of the Mississippi became so out of 
repair as to be impassable, and by reason thereof the plaintiff was unable to 
transport a lot of wood across it at the time intended, and during the delay a 
flood came and washed the wood into the river, it was held that the damage was 
too remote to enable an action to be maintained. In Judd vy. Mosely, p. 423, 
land was sold for taxes, and the owner thereof and the purchaser had an under- 
standing that the former need not redeem in the ordinary way, but that the 
purchaser should give a quitclaim to the owner, when the latter paid the purchase- 
money and costs tothe purchaser. In consequence of this understanding plaintiff 
neglected to redeem within the time allowed by law. Held, that the understand- 
ing was not an agreement concerning the sale of lands, but that it created a trust 
in favor of the former owner which he could enforce in equity. 

The reporting in this volume is well done, and the index at the end is excep- 
tionally complete and compact. By an error in the paging, the references to 
cases in the index are made to give in each instance the number of the page next 
preceding that on which the case is to be found. 


Commentaries on the Conflict of Laws, foreign and domestic, in regard to con- 
tracts, rights, and remedies, and especially in regard to marriages, divorces, 
wills, successions, and judgments. By Josep Story. Seventh edition. By 
Epmunp H. Bennett. Boston, Little, Brown, & Co. 1872. 


Tue present editor, in preparing for the press the seventh edition of this stand- 
ard treatise, has considerably added to the matter which Judge Redfield incor- 
porated into the last edition, and has done so with his usual thoroughness and 
good taste.. He has cited about four hundred and fifty new cases, many of which 
are recent and of much interest. We think it a mistake to quote fully in notes 
so much judicial discussion as is done from Warrender v. Warrender, on page 
245, and Hyde v. Hyde, on page 147. Doubtless it is a convenience to those 
who do not have access to the original reports ; but, in these days of law libraries 
and prolific authorship, it is better to consult the convenience of the great body 
of the profession who can readily consult the full case rather than swell the size 
of the book by printing what really avails nobody much. Who would base prac- 
tical action on any abbreviated text-book statement of an important case? We 
much prefer the condensed references of Judge Metcalf in his Contracts, a book 
which cannot be too highly commended as a model for all law writers to imitate 
who seek to provide concentrated nutriment for their readers. 
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One topic of the law of domicile was so slightly developed in Judge Story’s 
time that it is not surprising that it received from him so little attention. But 
it would seem to have equally been overlooked by Judge Bennett, as well as by 
his eminent predecessors in editorial supervision of this treatise. It was formerly 
important in determining questions of prize and neutral rights, and has of late 
years decided several questions arising under treaties or joint conventions which 
give to citizens of one country leave to prosecute claims against the government 
of the other nation which is party to the convention. For want of a better term 
it may be called commercial domicile, though it is, more accurately, the effect 
which under the law of nations domicile for purposes of trade produces upon the 
rights of original citizenship. The right of citizens in foreign lands to personal 
protection from their governments on the simple ground of citizenship is a politi- 
eal right which everybody knows has oceasioned many bitter controversies and 
some wars. In the time and when the doctrine of inalienable allegiance pre- 
vailed, the right to personal protection in foreign lands attached to birth; and 
yet, when questions of property were concerned, the same rules did not apply. 

To be born an Englishman gave the English subject in Mexico a right to appeal 
to his sovereign for succor, if his personal freedom were interfered with, but it 
was not always enough to overcome the effect of his commercial domicile which 
he acquired by residence for trade in a foreign land, and which for purposes of 
commerce and as to his property rendered him a Mexican. Among the cases 
which were decided by the mixed commission which was appointed under the 
joint convention made between the United States and Great Britain in 1853 for 
the adjustment of claims which individuals, citizens of the one country had upon 
the government of the other, this question twice arose, and the discussion of it, 
which is to be found in the report of the case of the Messrs. Laurent (Proceed- 
ings of the Commission of 1853, p. 120), is able and exhaustive. The Messrs, 
Laurent were British subjects who had resided in the city of Mexico engaged in 
trade for twenty-five years. They contracted to buy of the Mexican government 
some church lands under a law which authorized the Mexican government to sell 
it for national necessities. The contract was signed and the money paid toa 
banker who held it to await the execution’of the deeds, but before signature the 
bargain was annulled by a new president whom a revolution had suddenly brought 
into power. While the money, however, was lying in the bank, the city was 
taken by the United States army, and the money confiscated as property of the 
Mexican government. After the peace the church recovered possession of its 
land from the Messrs. Laurent by suit; and, when the commission of 1853 was 


appointed, these gentlemen sought remuneration from the United States for their 


money seized in the bank. But the agent of the United States demurred to the 
jurisdiction of the commission on the ground that the Laurents were not British 
subjects, who alone were authorized under the convention to, prosecute claim 
against the United States in that forum. 

We will not violate our own rule by giving the arguments upon this novel 
question of commercial domicile, which are fully reported in the volume to which 
we refer. The commission decided that, notwithstanding the fact that the 
Laurents had annually taken out a permit to reside in Mexico as British subjects, 
they were, under international law, domiciled for all civil purposes in Mexico, 
and must be regarded as Mexicans, so far as their commercial status and rights 
were concerned, 
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Lord Stowell lays down the same principle in The Matchless, 1 Hagg. 97, and 
in T'he President, 5 Rob. 277. The same rule is adopted in Drummond's Case, 2 
Knapp, P. C. 295. In Long's Case, 2 Knapp, P. C. 51, it was adjudged that a 
corporation composed of British subjects, but domiciled in a foreign country, 
cannot claim compensation for loss of property under a treaty which gives British 
subjects the right to do so; while in the Countess of Conway's Case, 2 Knapp, 
P. C. 364, the converse of the proposition is established, and a native-born French 
subject residing in England was held entitled as a British subject to claim com- 
pensation as such against his own country under a treaty which gave such com- 
pensation only to British subjects. Several other cases will be found in the note 
to The Harmony, in the first volume of the English Admiralty Reports, reprinted 
in nine volumes by the Messrs. Little & Brown. 

We have not observgd most of the foregoing cases anywhere cited in the work 
now under notice, and we think the topic well worth that careful discussion in the 
next edition which the learned editor is so competent to give it. The liberal 
principle which may be said to be now established in international law in favor 
of a commercial domicile, which for purposes of trade is superior to the domicile 
acquired by birth and municipal law, is daily becoming more important, as com- 
merce widens and international intercourse extends, and private international law 
assumes body and form before private international courts. But we are exceed- 
ing our limits, and cannot pursue the subject further. 

We regret to observe that so accurate a writer should sanction the vicious cus- 
tom of citing from the English Law and Equity series instead of referring to the 
original report by volume and page. It may seem a slight matter, but we expect 
the most scholarly accuracy from a man like Judge Bennett. 


Judgments delivered in the Courts of the United States for the District of Massa- 
chusetts. By Joun Lowe t, LL.D., District Judge. Boston: Little, Brown, 
&Co. 1872. 


Tuts volume contains many important cases in different branches of the law. A 
number of them have appeared from time to time in our pages, such as Lorway 
v. Lousada, p. 77 (1 Am. Law Rev. 92), asserting the jurisdiction of the dis- 
trict court over a suit by an alien against the consul of his nation, residing within 
the district, to recover fees improperly exacted; the Becherdass Ambaidass, p. 
569 (ante, p. 74), in which a consul’s protest against the court's taking jurisdic- 
tion of a libel for wages was respected, and several others. There are many 
decisions on the bankrupt law, for which we must refer to our bankruptcy digests. 
Re Griffiths, p. 431, is discussed ante, p. 50. The greatest dramatic interest 
attaches to the prize cases arising out of the late war. That time seems already 
so remote that we are able to see the picturesque side which is vividly brought 
before us by the judge’s excellent statements of fact. Each is a little story. 
In Seventy-eight Bales of Cotton, p. 11, cotton picked up at sea by a cruiser of 
the North Atlantic blockading squadron under circumstances which showed that 
it had recently been abandoned, either by an enemy or by a neutral engaged in 
breaking the blockade, was held to be prize, not derelict, so far that the cap- 
tors were only entitled to one half, not to the whole. The Selma, p. 30, arose 
out of the famous fight in Mobile Bay, on the question who were entitled to share 
in the prize. A stricter rule was applied than in the case of the ram Ten- 
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nessee, which was sent to another port, and it was held that a vessel which could 
not have rendered any assistance in the capture was not entitled to a share 
merely because it was within signal distance and under the command of Admiral 
Farragut. The Georgia, p. 96, is already well known by the report in 7 Wall, 
32, where this decision, that the attempted sale of the Georgia in Liverpool to 
a neutral, June, 1863, was invalid by the law of nations, was affirmed. 

The A. R. Dunlap, p. 350, expresses an opinion, since sanctioned by the su- 
preme court of the United States, that a material-man need not show that the 
owner had no personal credit on which the repairs could have been procured at 
the place where they were furnished in order to maintain his lien, notwithstand- 
ing the language of Pratt v. Reed, 19 How. 389. 

Great Western Ins. Co. v. Thwing, p. 444, has since been reversed by the 
supreme court. A policy of insurance contained a cgvenant that the ship 
should not load more than her registered tonnage. The ship took on board 23 
tons more than that amount, inter alia, 238 tons of cannel coal. The jury 
were instructed that if they believed from the evidence that the cannel coal was 
received and used as dunnage and not as cargo, it would not amount to a load- 
ing under the covenant in question. The point was ingenious, but it seems to us 
unsound, as the supreme court have held. 

In The Boston, p. 464, the opinion is expressed that the owner of the whole 
cargo of a vessel may order ber discharge at any suitable place within the port. 
The Charles F. Perry, p. 475, decides that a seaman who was shipped as cook on 
a foreign voyage, and who performed extra services as stevedore in a foreign 
port, may proceed in the admiralty for compensation for the extra services, 
though his wages as cook have been paid in full. 

We have taken these cases at random, and must refer the reader to the book 
for more. The opinions, which include those delivered by Judge Lowell in the 
circuit court, are of course scholarly and acute. We are rather struck by an 
inclination to adjust the general equities between the parties in preference to a 
definite deduction of results from technical rules, — a tendency which a common 
lawyer regards with suspicion, but which the admiralty practice seems to foster. 


Head-notes of Decisions of the Supreme Court of the State of Alabama. Deliv- 
ered at January Term, 1872. Revised by the Judges. Montgomery. 1871. 
Pamphlet. 


Bench and Bar. Chicago. For April, 1872. 

The Western Jurist. For April and May, 1872. 

The American Law Register. For April and May, 1872. 

The American Law Times. 

The United States Jurist. Washington, D.C. 

The Internal Revenue Record and Customs Journal. New York. 
The National Bankruptcy Register. New York. 

The Pacific Law Reporter. San Francisco. 

The Albany Law Journal. 
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The Chicago Legal News. 
The Legal Gazette. Philadelphia. 


The Legal Intelligencer. Philadelphia. 

The Legal Opinion. Harrisburg, Pa. 

The Pittsburg Legal Journal. 

The Luzerne Legal Register. Wilkesbarre, Pa. 


Maryland Law Reporter. Baltimore. This is a new legal journal, which we 
are yery glad to receive. It is likely to prove very valuable to the profession 
in Maryland. The paper and presswork are excellent. 


The New York Daily Transcript. 


The Insurance Law Journal. New York and St. Louis. For March and April, 
1872. 


Western Insurance Review. St. Louis. For March, 1872. 

The American Educational Monthly. New York. For April and May, 1872. 
The Journal of Psychological Medicine. New York. For April, 1872. 

New York Medical Journal. For May, 1872. 

The Cincinnati Superior Court Reporter. 


The Lower Canada Jurist. (Collection de -Décisions du Bas-Canada.) For 
March, April, and May, 1872. 


The Canada Law Journal. Toronto. For March, April, and May, 1872. 
The Local Courts’ and Municipal Gazette. Toronto. 


La Revue Critique de Législation et de Jurisprudence du Canada. Montreal. For 
April, 1872. 


The Law Magazine and Review. For March, April, and May, 1872. 
The Law Times. London. 
The Solicitors’ Journal and Reporter. 
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UNITED STATES. 


A New Practice Act.—We print in full an act which will make great 
changes in the pleadings and practice in the United States courts. 

The fifth section, adopting the practice, pleadings, &c., of the states in which 
the United States courts are held, seems to us a most beneficial change. It 
would be too much to expect the construction of a philosophic system from 
congress, and that of the common law has little to recommend it except its con- 
nection with substantive legal doctrines. The changes which have been made by 
the states are mainly in the abolition of useless technicalities, not in the substitu- 
tion of new ones, which it would be a hardship to require the judges to master; 
and with however little judgment they may have been made, they have at least 
the advantage of being known to the lawyers who practise in the particular 
district. 

The sixth section, giving similar process by attachment, &ec., to that given in 
state courts by state laws, will probably be generally approved. Those as to 
the criminal law are important, and we hope especially that section eight will be 
liberally construed. Whatever may be the merits or demerits of our criminal 
law, so long as it is in force it must be supposed to have for an object that crim- 
inals should be punished. The state of things in which it was necessary to pro- 
tect the accused from arbitrary power has given place to one in which the 
problem is to make punishment more certain, and to bring it to bear more 
directly on the criminal alone, as exemplified by the British Habitual Criminals 
Act, and the revival of whipping in certain instances. No one can think it 
desirable that criminals should escape through technicalities which are useless 
as safeguards to liberty, and only serve to make conviction more a matter of 
chance. It is probably true that very often punishment does more harm than 
good; but the way to remedy that evil is not to set up a lottery in which the 
party indicted may draw an escape by mere luck. 


An Act to further the administration of justice. 


Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That whenever, in any suit or proceeding in a circuit court of 
the United States, being held by a justice of the supreme court and the circuit 
judge or a district judge, or by the circuit judge and a district judge, there shall 
occur any difference of opinion between the judges as to any matter or thing to be 
decided, ruled, or ordered by the court, the opinion of the presiding justice or the 
presiding judge shall prevail, and be considered the opinion of the court for the time 
being ; but when a final judgment, decree, or order in such suit or proceeding shall be 
entered, if said judges shall certify, as it shall be their duty to do if such be the fact, 
that they differed in opinion as to any question which, under the act of congress of 
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April twenty-ninth, eighteen hundred and two, might have been reviewed by the 
supreme court on certificate of difference of opinion, then either party may remove 
said final judgment, decree, or order to the supreme court, on writ of error or appeal, 
according to the nature of the case, and subject to the provisions of law applicable 
to other writs of error or appeals in regard to bail and supersedeas. 

Secr. 2. That no judgment, decree, or order of a circuit or district court of the 
United States, in any civil action at law or in equity, rendered after this act shall 
take effect, shall be reviewed by the supreme court of the United States, on writ of 
error or appeal, unless the writ of error be sued out, or the appeal be taken, within 
two years after the entry of such judgment, decree, or order; and no judgment, 
decree, or order of a district court, rendered after this act shall take effect, shall be 
reviewed by a circuit court of the United States upon like process or appeal, unless 
the process be sued out, or the appeal be taken, within one year after the entry of 
the judgment, decree, or order sought to be reviewed : Provided, That where a party 
entitled to prosecute a writ of error or to take an appeal is an infant, or non compos 
mentis, or imprisoned, such writ of error may be prosecuted, or such appeal may be 
taken, within the periods above designated after the entry of the judgment, decree, 
or order, exclusive of the term of such disability. The appellate court may affirm, 
modify, or reverse the judgment, decree, or order brought before it for review, or 
may direct such judgment, decree, or order to be rendered, or such further proceed- 
ings to be had by the inferior court as the justice of the case may require. 

Secr. 3. That the supreme court may at any time in its discretion, and upon such 
terms as it may deem just, and where the defect has not injured and the amendment 
will not prejudice the defendant in error, allow an amendment of a writ of error, 
when there is a mistake in the teste of the writ, or a seal to the writ is wanting, or 
when the writ is made returnable on a day other than the day of the commencement 
of the term next ensuing the issue of the writ, or when the statement of the title of 
the action or parties thereto in the writ is defective, if the defect can be remedied by 
reference to the accompanying record, and in all other particulars of form where the 
defect has not prejudiced, and the amendment will not injure, the defendant in error; 
and the circuit and district courts of the United States shall possess the like power 
of amendment of all process returnable to or before them. 

Sect. 4.. That a bill of exceptions hereafter allowed in any cause shall be deemed 
sufficiently authenticated if signed by the judge of the court in which the cause was 
tried, or by the presiding judge thereof, if more than one judge sat on the trial of 
the cause, without any seal of court or judge being annexed thereto; and all pro 
cess issued from the courts of the United States shall bear teste from the day of such 
issue. 

Secr. 5. That the practice, pleadings, and forms and modes of proceeding in 
other than equity and admiralty causes in the circuit and district courts of the United 
States shall conform, as near as may be, to the practice, pleadings, and forms and 
modes of proceeding existing at the time in like causes in the courts of record of the 
state within which such circuit or district courts are held, any rule of court to the 
contrary notwithstanding: Provided, however, That nothing herein contained shall 
alter the rules of evidence under the laws of the United States and as practised in 
the courts thereof. 

Srcr. 6. That in common-law causes in the circuit and district courts of the 
United States the plaintiff shall be entitled to similar remedies, by attachment or 
other process against the property of the defendant, which are now provided for by 
the laws of the state in which such court is held, applicable to the courts of such 
state ; and such circuit or district courts may, from time to time, by general rules, 
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adopt such state laws as may be in force in the state in relation to attachments and 
other process; and the party recovering judgment in such cause shall be entitled to 
similar remedies upon the same, by execution or otherwise, to reach the property of 
the judgment debtor, as are now provided by the laws of the state within which said 
circuit or district courts shall be held in like causes, or which shall be adopted by 
rules as aforesaid : Provided, That similar preliminary affidavits or proofs, and simi- 
lar security as required by such laws, shall be first furnished by the party seeking 
such attachment or other remedy. 

Secr. 7. That whenever notice is given of a motion for an injunction out of a 
circuit or district court of the United States, the court or judge thereof may, if 
there appear to be danger of irreparable injury from delay, grant an order restraining 
the act sought to be enjoined until the decision upon the motion. Such order may 
be granted with or without security, in the discretion of the court or judge: Pro- 
vided, That no justice of the supreme court shall hear or allow any application for 
an injunction or restraining order, except within the circuit to which he is allotted, 
and in causes pending in the circuit to which he is allotted, or in such causes at such 
place outside of the circuit as the parties may in writing stipulate, except in causes 
where such application cannot be heard by the circuit judge of the circuit, or the dis- 
trict judge of the district. 

Sect. 8. That no indictment found and presented by a grand jury in any district 
or circuit or other court of the United States shall be deemed insufficient, nor shall 
the trial, judgment, or other proceeding thereon be affected by reason of any defect or 
imperfection in matter of form only, which shall not tend to the prejudice of the de 
fendant. 

Sect. 9. That in all criminal causes the defendant may be found guilty of any 
offence the commission of which is necessarily included in that with which he is 
charged in the indictment, or may be found guilty of an attempt to commit the 
offence so charged: Provided, That such attempt be itself a separate offence. 

Sect. 10. That on an indictment against several, if the jury cannot agree upon 
a verdict as to all, they may render a verdict as to those in regard to whom they do 
agree, on which a judgment shall be entered accordingly ; and the cause as to the 
other defendants may be tried by another jury. 

Sect. 11. That any party or person desiring to have any judgment, decree, or 
order of any district or circuit court reviewed on writ of error or appeal, and to stay 
proceedings thereon during the pendency of such writ of error or appeal, may give 
the security required by law therefor within sixty days after the rendition of such 
judgment, decree, or order, or afterward with the permission of a justice or judge 
of the said appellate court. 

Sect. 12. That in all criminal or penal causes in which judgment or sentence has 
been or shall be rendered, imposing the payment of a fine or penalty, whether alone 
or with any other kind of punishment, the said judgment, so far as the fine or penalty 
is concerned, may be enforced by execution against the property of the defendant in 
like manner as judgments in civil cases are enforced: Provided, That where the judg- 
ment directs that the defendant shall be imprisoned until the fine or penalty imposed 
is paid, the issue of execution on the judgment shall not operate to discharge the de- 
fendant from imprisonment until the amount of the judgment is collected or other- 
wise paid. 

Secr. 13. That when in any suit in equity, commenced in any court of the United 
States, to enforce any legal or equitable lien or claim against real or personal prop- 
erty within the district where such suit is brought, one or more of the defendants 
therein shall not be an inhabitant of or found within the said district, or shall not vol- 
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untarily appear thereto, it shall be lawful for the court to make an order directing such 
absent defendant to appear, plead, answer, or deniur to the complainant’s bill at a 
certain day therein to be designated, which order shall be served on such absent de- 
fendant, if practicable, wherever found, or where such personal service is not practi- 
cable, such order shall be published in such manner as the court shall direct ; and in 
case such absent defendant shall not appear, plead, answer, or demur within the time 
so limited, or within some further time, to be allowed by the court in its discretion, 
and upon proof of the service or publication of said order, and of the performance 
of the directions contained in the same, it shall be lawful for the court to entertain 
jurisdiction, and proceed to the hearing and adjudication of such suit in the same 
manner as if such absent defendant had been served with process within the said 
district, but said adjudication shall, as regards such absent defendant without appear- 
ance, affect his property within such district only. 

Secr. 14. That when a poor convict, sentenced by any court of the United 
States to be imprisoned and pay a fine, or fine and cost, or to pay a fine, or fine and 
cost, has been confined in prison thirty days, solely for the non-payment of such fine, 

.or fine and cost, such convict may make application in writing to any commissioner 
of the United States court in the district where he is imprisoned, setting forth his in- 
ability to pay such fine, or fine and cost, and after notice to the district attorney of 
the United States who may appear, offer evidence, and be heard, the commissioner 
shall proceed to hear and determine the matter; and if on examination it shall ap- 
pear to him that such convict is unable to pay such fine, or fine and cost, and that 
he has not any property exceeding twenty dollars in value, except such as is by 
law exempt from being taken on execution for debt, the commissioner shall admin- 
ister to him the following oath: “I do solemnly swear that I have not any property, 
real or personal, to the amount of twenty dollars, except such as is by law exempt 
from being taken on civil precept for debt by the laws of (state where oath is ad- 
ministered) ; and that I have no property in any way conveyed or concealed, or in 
any way disposed of, for my future use or benefit. So help me God.” And there- 
upon such convict shall be discharged, the commissioner giving to the jailer or keeper 
of the jail a certificate setting forth the facts. ; 

Secr. 15. That if at any time after such discharge of such convict it shall be 
made to appear that in taking the aforesaid oath he swore falsely, he may be in- 
dicted, convicted, and punished for perjury, and be liable to the penalties prescribed 
in section thirteen of an act entitled “ An act more effectually to provide for the pun- 
ishment of certain crimes against the United States, and for other purposes,” ap- 
proved March third, a.p. eighteen hundred and twenty-five. 

Secr. 16. That the fees of the commissioner for the examination and certificate 
provided for in this act shall be five dollars per day for every day that he shall be en- 
gaged in such examination. 

Approved June 1, 1872. 


_ or Carrrers.— Unirep States Supreme Court. — Shoemaker 
& Miller, plaintiffs in error vy. Kingsbury. — The plaintiffs in error were con- 
tractors for building the eastern division of the Union Pacific Railway, and were 
in the habit of running a construction train to transport materials for the road. 
The train consisted of cars suitable for such purpose. The defendant in error 
was a sheriff of a county in Kansas, and desiring to arrest a person on the line of 
the railroad, applied to the conductor of the construction train for passage, 
which was allowed him. The conductor had occasionally, before this, allowed 
persons to ride, sometimes taking fare, sometimes not; but the cars were not 
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designed for carrying passengers. On this occasion the sheriff paid fare. The 
train was thrown from the track by a steer which suddenly jumped from high 
grass on to the rails, and the defendant was thrown from a caboose car and 
injured. The plaintiffs in error were sued in the circuit court of Kansas. The 
supreme court, Mr. Justice Frecp delivering the opinion, decided that the plain- 
tiffs were not common carriers of passengers, but simply private carriers for 
hire; and that the stringent rules which apply to the former, as to skill, careful 
management, proper accommodation, and precaution in keeping the track clear, 
did not apply in the present case, but the company ‘* was not required to make 
provisions for the protection of the road such as are usually adopted by railway 
companies, and exacted of them.” 


GovernMENt Contract. — The United States v. Daniel Wormer. — Daniel 
Wormer entered into a contract with the chief quartermaster of the cavalry 
bureau to deliver at St. Charles, Illinois, twelve hundred cavalry horses of 
certain specified ages, height, and quality, to be examined and inspected by agents. 
to be appointed by the government. Payment was to be made on completion of 
contract, or as soon thereafter as funds might be received. 

Instructions to inspectors of horses were issued a few days after the date of 
the contract, which required, among other things, that all horses should be placed 
in the yard twenty-four hours for inspection, and any which should be discovered 
on inspection to be manifestly intended as a fraud on the government, because of 
incurable disease or any purposely concealed defect, should be branded on the 
left shoulder with the letter R. Horses rejected for being under age or in poor 
condition were to be lightly branded on the forehoof with the letter R. 

Wormer applied to have these rules modified or suspended in his case, as not 
having been promulgated when he made his contract, but the application was 
refused. He thereupon threw up the contract, and sued the government in the 
court of claims, alleging that he had suffered a loss of nine thousand dollars by 
not being allowed to perform his contract untrammelled by the new regulations; 
and the court of claims found that the regulations materially changed the con- 
tract by throwing extra expense and risk upon the contractor. On error, in the 
supreme court, this judgment in favor of the claimant was reversed. Mr. Jus- 
tice BraDLey, in delivering the opinion of the court, remarks: ‘* We see nothing 
unreasonable in the regulations complained of. . . . . The branding was also a 
proper and necessary precaution to prevent the same horses being presented a 
second time after condemnation. The branding on the foot was of slight impor- 
tance, and the brand on the shoulder was not to be applied except in cases of 
actual fraud. A person guilty of fraud would have no right to complain of the 
regulation being carried into effect.” 


Jurispiction or Unirep States Courts. — Blyew and Kennard v. United 
States. — The plaintiffs in error were convicted of murder upon the testimony 
of colored witnesses, the circuit court of Kentucky trying the case under the act 
of April, 1866, known as the Civil Rights Act, which gives the federal courts 
jurisdiction of all causes, criminal or civil, which involve questions of personal 
rights under the act. The accused had been previously arrested and held for the 
same crime in the state courts, but certain colored persons, alleged to have wit 
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nessed the crime, were there denied the right to testify, and on this ground an 
indictment was presented in the circuit court, and the plaintiffs were con- 
victed. 

On error in the supreme court the judgment of the circuit court was reversed 
on the ground that the Civil Rights Act does not give the federal courts jurisdic- 
tion over a case of this description, since a criminal prosecution for a public 
offence is not a cause * affecting,” within the meaning of the act, persons who 
may be called to testify therein. Mr. Justice Srrona, in delivering the opinion, 
remarks: ‘* The only parties to such a cause are the government and the persons 
indicted. They alone can be reached or affected by any judgment that may be 
pronounced. No judgment can either enlarge or diminish the personal, relative, 
or property rights of any others than those who are parties. A case involving 
property rights of persons not parties to the record, is of a civil nature, and does 
not touch the rights of persons. 

“It will not be thought that Congress intended to give to the federal courts 
jurisdiction over all causes, civil and criminal, for they have expressly confined it 
to causes affecting certain persons; and yet, if all those who may be called as 
witnesses in a case were intended to be included in the class of persons described 
as affected by that case, and if the jurisdiction of the federal courts can be in- 
voked by the assertion that there are persons who may be witnesses, but who, 
because of their race or color, are incompetent to testify in the courts of the 
state, there is no cause, either civil or criminal, of which these courts may not, at 
the option of either party, take jurisdiction.” 

Mr. Justice BrapLey delivered a dissenting opinion, in which Mr. Justice 
Swayne concurred, holding that the circuit court had jurisdiction under the act. 


Stave Contracts. Osborn v. Nicholson. —In this case, from Arkansas, 
there was a warranty that the slave was sound, and that he was a slave for 
life. The court held that the contract, being valid when made, was enforceable 
in the courts, and that the emancipation of the slave, being an exercise of sov- 
ereign power by the state, was not a breach of the warranty, and did not invali- 
date the contract. 

In White v. Hart et al. (error from Georgia), which was an action on a prom- 
issory note given for the purchase-money of a slave, the defence was, that by the 
new constitution of Georgia the state courts were prohibited from entertaining 
any cases involving the validity of a slave contract. The court decided, 1. That 
the states in rebellion were never out of the Union. 2. That the constitution of 
Georgia, in taking away the remedy upon the contract, does not simply deny juris- 
diction to her courts to enforce it, but annihilates the contract also, and is there- 
fore repugnant to the constitution of the United States. 3. That the constitution 
of Georgia was not the act of Congress, directly or indirectly, but the act of the 
people of Georgia, and therefore within the prohibition in the United States con- 
stitution. (The chief justice dissented.) 


Pugh v. McCormick. — The act of Congress of the fourteenth of July, 1870, 
modifying the previous law requiring revenue stamps upon promissory notes, is 
retrospective in its operation, and intended to extend the jurisdiction of col- 
lectors or other officers to whatever delinquencies may have arisen under the 
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previous acts of 1866 and 1864. Neither an indorsement on the back of the 
note nor a waiver of protest requires a stamp. 


ALABAMA. 


Avurnoriry or Master.—Brrorr Movtron, J., at The People 
ex rel. Ten Sailors v. Sedgley. — The petitioners obtained a writ of habeas corpus 
to test the legality of their imprisonment by the respondent, master of an Amer- 
ican ship. ‘The respondent urged that he, as master of the ship, contracted with 
the petitioners in writing, at the port of Newport, in a foreign country, to serve 
in the capacity of seamen or mariners on board of his ship for specified wages, 
until the ship had made the voyage ‘* from the port of Newport to Mobile; from 
thence to more ports or places in the United States, and back to any port in 
Europe.” It was ordered that the petitioners should be discharged and released 
from the custody and control of the respondent, on the ground that it is not in 
the power of a master of an American vessel, engaged in the merchant service 
in a foreign country, to contract with mariners to serve on a voyage from a 
foreign port to a home port, and back to a port of discharge in a named foreign 
country. 


CONNECTICUT. 


The following cases of interest have recently been decided : — 

Supreme Court or Errors. White, Executor v. Howard.—If a devise 
be made to a voluntary charitable association having definite objects and a 
written constitution, but which becomes extinct before the death of the testator, 
the devise does not lapse, but the case will be regarded in equity as simply one 
of the failure of a trustee, whose place the court will supply by the appointment 
of another. 

State v. Carroll. —The state constitution requires that all judges shall be 
elected by the legislature. A statute was passed allowing the judge of a city 
court of limited jurisdiction, when temporarily disabled from sitting, to appoint 
any justice of the peace to act in his place. Justices of the peace are not elected 
by the legislature. Held, that a justice of the peace thus appointed was a judge 
of the city court de facto, and that one who had appealed from a sentence pro- 
nounced by him on a criminal prosecution, could not have the cause dismissed 
in the appellate court, for want of jurisdiction. The court say, Butter, C. J., 
giving the opinion (to be published in Vol. 38, Conn. Rep.) : ‘* Every law of the 
legislature, however repugnant to the constitution, has not only the appearance ~ 
and semblance of authority, but the force of law. It cannot be questioned at the 
bar of private judgment, and, if thought unconstitutional, resisted; but must be 
received and obeyed as, to all intents and purposes, law, until questioned in and 
set aside by the-courts.” 

Usirep States Circurr Court. Anderson v. New York and New Haven 
RR, Co. — The plaintiff, who sued for damages for being put off the cars for 
want of a ticket, claimed to have had a ticket purchased by him in Boston at 
the regular office in the Boston and Worcester R.R. depot, as a through ticket 
for New York. It was proved that the Boston and Worcester R.R. Co. 
were authorized to sell through tickets from Boston to New York, with coupons 
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headed ‘‘ Boston to New York,” the last of which was good for one trip 
over the defendants’ railway; and that a reciprocal arrangement existed by 
which the defendants sold through tickets at New York for Boston, the coupons 
being headed ‘* New York to Boston.” The plaintiff's ticket was one of the 
latter description. The court (Wooprurr and Snipman, JJ.) held that, 
assuming that the ticket agent at Boston had sold this ticket as a ticket for New 
York, he so exceeded his authority that the defendants are not bound by his 
act, and directed a verdict in their favor. 

Unirep States District Court. Allen, Assignee v. Bennett. —This was a 
bill in equity brought by an assignee in bankruptcy to enjoin one who had 
leased a store to the bankrupt from disturbing the petitioner's possession. The 
lease stated that the store was to be used by the bankrupt as a dry goods store, 
and provided for a forfeiture in case of an assignment without the written 
consent of the lessor. The court, Surpman, J., held that the assignment 
to the petitioner, being the act of the law, did not work a forfeiture ; and that 
an assignment by him, as the agent of the law, to a purchaser of the leasehold 
interest, would be equally without the proviso. 


INDIANA. 


Bankruptcy. CommercraAL Parper.—Unirep States Districr Court. 
Disrricr or Inprana. In re William Carter, a Bankrupt. —The bankrupt, at 
the time the note was executed, was not in business, and was neither a merchant, 
trader, or manufacturer; but at the time the note fell due he was engaged in 
buying wheat and manufacturing and selling flour. It was, therefore, argued 
that the note was not commercial paper within the meaning of clause 9, sec. 39, 
of the Bankrupt Law, because when executed the bankrupt did not belong to 
the class designated in that clause; but the court held that when a man enters 
the commercial community as a merchant, banker, or otherwise, he assumes 
all the responsibilities which attach to his calling, one of which is the obligation 
to take care of all his commercial paper, whether made before or after he com- 
menced business, and whether given by him as the result of his particular busi- 
ness, or as the result of some transaction not directly within the scope of that 
business. The opinion by GresuaM, J., is reported at length in 4 Chicago Leg. 
News, 187. 


IOWA. 


Capital punishment has been abolished in this state. Crimes before punishable 
with death shall hereafter be punished by imprisonment for life at hard labor in 
the state penitentiary, and the governor shall grant no pardons, except on 
recommendation of the general assembly. 


MASSACHUSETTS. 


Supreme Court. National Bank of North America v. Bangs et al. — This 
was an action to recover back money paid by the plaintiff on a forged check. 
The check purported to have been drawn on the plaintiff by W. D. Bickford, 
payable to the order of the defendants. It app2ared that some unknown person 
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on the 21st September, 1869, presented the check in question to the defendants 
in payment for gold. The defendants without inquiry delivered the gold, and 
took the check in payment. On the same day the defendants deposited this 
check in the Maverick Bank for collection, first indorsing it, and the next day 
the Maverick Bank sent it to the clearing-house, where it was allowed and paid 
by the plaintiff in the usual course of business. At the beginning of the follow- 
ing month the plaintiff sent to Bickford, who was a customer of the bank, his 
pass-book, with his checks, including the check in question. Thereupon Bickford 
pronounced this check a forgery, and so informed the plaintiff, who gave imme- 
diate notice thereof to the defendants. In the superior court judgment was 
given for defendants. This judgment is now reversed. ‘The rescript is as 
follows : — 

“The defendants are chargeable with neglect of proper precautions in taking from 
a stranger or other third party a check payable to their own order, and giving it 
currency and credit by their indarsement. | 

“ As their own conduct tended to mislead the plaintiff, or at least to divert scrutiny 
or inquiry as to the genuineness of the check, they cannot throw the burden of the 
loss on the plaintiff. 

“The responsibility of the drawee, who pays a bill or check, for the genuineness 
of the drawer’s signature, is decisive only in favor of one who has not contributed in 


any way by his own fault or negligence to the success of the fraud, or to mislead the 
drawee.” 


Speciric PERFORMANCE IN FAVOR OF VENDOR WITHOUT TiTLE. — The follow- 
ing communication has been received from a source entitled to great respect : — 


In Hurley vy. Brown, 98 Mass. 547, it is said that “specific performance in equity 
would not be decreed in favor of a vendor who at the time of the bargain was not 
the owner of the estate which was the subject thereof, or had not the power to be- 
come the owner by legal or equitable proceedings.” In Dresel vy. Jordan, 104 Mass. 
414, the correctness of this statement is somewhat emphatically denied, and its sug- 
gestion is said to have been foreign to the case decided and not borne out by the 
authorities cited in its support. 

Perhaps it would appear upon a careful study of the two opinions that the orig- 
inal remark was not more foreign to the discussion into which it was introduced 
than its subsequent contradiction was necessary to sustain the later decision. 

Neither of the two cases imperatively required the affirmation or denial of such 
arule of equity. But it may be thought a question of some interest in which of 
the two opinions the doctrine of equity on this point was correctly stated. The 
present communication is intended as a brief and by no means exhaustive examina- 
tion of the leading authorities on the subject. 

In Fry on Specific Performance the doctrine is selected as follows : — 

“Nor will a court of equity grant additional time where the vendor proposes not 
to cure a defect in the title which he had at the sale, or to produce fresh evidence in 
support of it, but to get an entirely new title ; for the court will not force a buyer to 
take an estate from a vendor who is neither the owner of it nor possessed of the 
power by the-ordinary course of law or equity to make himself so, for it is not the 
purpose of the court to enable one man to sell another man’s estate. As to this 
point, it has been decided that a title from possession defeasible by the crown on 
account of the alienage of the original owner, cured by a grant from the crown 
whilst the question was in the master’s office, was the same title, and the purchaser 
was compelled to take it. And the fact that the vendor may have had no title to a 
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small part of the estate at the time of sale, and subsequently purchases it, will not 
make the title a new one within this rule.” — Fry, Spec. Perf. § 875. 

Sugden on Vendors, which has reached fourteen English, and seven American 
editions, will be conceded to be a treatise of great authority, and is cited as such in 
the highest courts of England and of the United States. In that work Lord Sr. 
LEONARDS says: — 

“Where a person takes upon himself to contract for the sale of an estate, and is 
not absolute owner of it, nor has it in his power by the ordinary course of law or 
equity to make himself so; though the owner offer to make the seller a title, yet 
equity will not force the buyer to take it; for every seller ought to be a bond fide 
contractor, and it would lead to infinite mischief if one man were permitted to spec- 
ulate upon the sale of another’s estate. 

“ Besides, the remedy is not mutual, which perhaps is of itself a sufficient objection 
in a case of this nature. In Armiger v. Clarke, a tenant for life contracted to sell the 
inheritance ; after his death, his son, who was entitled to the estate in remainder, 
and was not bound by his father’s covenant, brought a bill for a specific perform- 
ance against the purchaser, and it was dismissed-chiefly upon this principle, that the 
remedy was not mutual. 

“ And in Noel v. Hoy, it was said, that if A. sells B.’s estate, although B. is willing to 
confirm the contract, A. cannot enforce it; there is no mutuality.” — Sugden, Ven- 
dors, 217. 

The first sentence in the foregoing quotation is in the very words of Tendring v. 
London, which is referred to in the notes, and in most of the editions there is sub- 
joined to the citation of it the query, “whether there is any case in which a man 
knowing himself not to have any title has been allowed to enforce the contract by 
procuring a title before the report.” 

The language of Lord Epon, in Mortlock v. Buller, decided in 1804, is somewhat 
equivocal ; the whole passage being as follows :— 

“T agree, if a person carries an estate to market, not having any title at the time, it 
is much too late to discuss the question, whether it would have been wholesome 
originally to have held, that he should not have a specific performance. There is a 
difference between an estate subject to incumbrances, and the case I put; where the 
vendor at the date of the contract has not a title. 

“ Some authorities go the length of giving a specific performance, if the vendor can 
even by an act of Parliament obtain a title before the report.” — Mortlock v. Buller, 10 
Vesey, Jr. 315. 

The same learned chancellor in 1820 said, “I admit, however, that if A. B. under- 
takes to sell another’s estate, it does not signify whether A. B. has any interest, pro- 
vided he can give the estate at the time the purchaser was to have it.” —Bochm v. 
Wood, 1 Jac. & W. 421. 

This language certainly sustains the dictum of Mr. Justice Wetts in Dresel v. 
Jordan. But the following year, 1821, he declared, — 

“T must say, that I will not extend the rule which the court has adopted, of com- 
pelling a purchaser to take the estate where a title is not made till after the contract, 
to any case to which it has not already been applied. The rule has, in many in- 
stances, been productive of great hardship.” — Lechmere v. Brasier, 2 Jac. & W. 289. 

In Chamberlain vy. Lee, 10 Simons, 450, 1840, Vice-Chancellor SHapweE tt said : — 

“It is said that this court will not sanction a contract made by a person to sell, to 
another, that which at the time he knows he has not. [ admit, if the case is that 
A., with reference to an estate which he knows to belong to B., contracts to sell it to 
C., that it is a very wholesome rule that this court ought not to aid such a contract. 
But general rules do certainly admit of variation ; and, in my opinion, it would be 
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vastly too harsh an interference with the common mode of the management of the 
business of mankind, if such a rule were taken to be applicable to a case where a 
party, apparently in the ownership and primd /acie appearing to have a title, sells 
land, and it afterwards turns out that a very small portion of it is not his [although 
he was in possession], but is the property of another person. It would be a harsh 
application of the first principles of this court, were I to say that, in such a case the 
contract was so radically bad that even if the vendor could honestly procure his title 
to be made good by purchasing the property for himself from the rightful owner, in 
order that he might hand it over to the purchaser, he should not be at liberty to do go, 

I cannot but think that it has happened, repeatedly, that contracts have been made 
for the sales of estates, in which small pieces have not been found to belong to the 
vendors, and they have been at liberty to deal with persons, over whom they have 
no control, for the purpose of making good their title to the purchaser with whom 
they have bond side contracted. I am satisfied that it has repeatedly happened, al- 
though I cannot mention any particular case. And I never heard that it was 
a received rule with gentlemen practising conveyancing, that, merely because, as to 
a certain portion of the estate, the Vendor had not a title at the time of the sale, he 
might not be at liberty to make good his title, and hand over the whole of the prop- 
erty contracted to be sold to the purchaser. With respect to this particular case, it 
seems to me that it would be too much to say that there has been such fraudulent 
dealing, such jobbing in land, as that this court is bound to say that the contract 
ought to be rescinded.” 

In 1842, Vice-Chancellor Kyicut Bruce touched upon the same point in the fol- 
lowing language : — 

“Tt is now alleged, on behalf of the purchaser, that this is not one of the cases, in 
which the rule allowing a vendor to make good his title after the stipulated time, 
can apply ; as it is the case of a party selling an estate to which he had not any title 
at the time of the sale, and afterwards acquiring a title. That is not my view. 
True it is, that the title was subject to the chance, that by a certain course of pro- 
cedure the crown might defeat it; but subject to such defeasibility, the title was 
good. What has been done, has not been substantially to acquire a new title, 
though in form the title is new, but to relieve it from the defeasibility to which it 
was before subject.” — Eyston v. Simonds, 1 Younge & Coll. 612. 

In 1860, the same judge, then lord justice, again alluded to the question thus: — 

“Tam not prepared to hold that in the case of bond side conduct on the part of a 
vendor putting up property for sale, in which he has a partial interest, supposing 
himself to have the entire interest, it is competent toa purchaser to say that the con- 
tract shall be no contract, if the vendor is able ultimately to make a title to the 
property according to the more extended interest he has contracted to sell. I cer- 
tainly have always thought, that in such a case a purchaser could have no right 
to resist a specific performance of the contract.” — Murrell v. Goodyear, 1 De Gex, 
Fisher, & Jones, 451. 

From the foregoing citations the reader can judge whether the doctrine originally 
found in Tendring v. London has not been adgpted by text-writers of so much author- 
ity, and so frequently and clearly recognized by the English courts, that it ought to 
be regarded as the true expression of the settled rule of equity. 

There seems to be, both upon principle and authority, a plain distinction between 
the case of one without any title who undertakes to sell that which is not in any sense 
his own, but belongs, and is by the vendor known to belong, to another; and the case 
where a person who is a partial owner of an estate, or has a limited interest therein, 
or a defeasible title thereto, has bond fide contracted for the sale of the whole. 

In the former case specific performance is refused because the vendor cannot be 
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regarded as a bond fide contractor, and in the language of Lord St. Leonards “it 
would lead to infinite mischief if one man were permitted to speculate on the sale of 
another’s estate.” No decision can be found where under such circumstances specific 
performance has been decreed. The obiter dicta in Boehm v. Wood and in Dresel v. 
Jordan seem to be the only expressions favorable to granting it under such circum- 
stances, either in the text-books or in the reports. 

On the other hand relief is freely granted where the vendor had originally a title, 
though defective, and has been able within a reasonable time after the contract to 
pertect his title and to extend his interest into a fee. Unquestionably Dresel v. Jordan 
belongs to the class of cases in which specific performance is usually decreed. And 
this case might well have been decided, as it was, without drawing into question the 
rule in support of which the citations in this article have been made. 


NEBRASKA. 


ContripuTorY NEGLIGENCE.— Unirep States Circurr Court. District 
or Nesraska. Stout, by his next friend v. The Sioux City and Pacific R.R. Co. 
—Duvnpy, J., in his charge to the jury made the following rulings in point of 
law: ‘If, then, the father of this plaintiff negligently permitted him to wander 
off from his home, and to go upon the defendant's turn-table, where, it is claimed, 
he received the injury complained of; and if the plaintiff was so young and inex- 
perienced, and did not possess sufficient judgment to warn him of the danger 
of the place or the character of the machinery when the accident occurred, and 
the accident was the result of the carelessness and negligence of the defendant, 
there would, nevertheless, still be a liability on the part of the defendant for the 
injury sustained, if any. If this view of the !aw be correct, it would seem to 


make little difference about the alleged negligence of the father of the plaintiff.” 

This ruling on the point of contributory negligence on the part of children 
of tender years, seems to us more reasonable than the doctrine of the Massachu- 
setts and New York courts, which allows a defendant to be as negligent as he 
pleases, but compels the child to suffer for being so imprudent as to have a care- 
less parent or guardian, 


NEW YORK. 

Unrtep States Crcurr Court. Sovurnern District or New York. — 
Gaughran v. One Hundred and Fifty-one Tons of Coal. — The bill was filed in this 
case to recover freight. According to bill of lading the coal was to be delivered 
at Peck slip, East river, to consignee on payment of freight. The vessel arrived 
with coal, and notice was given to consignee, who requested that it might be de- 
livered at his place of business, and agreed to pay the expenses of such deliv- 
ery. The coal was delivered in good order, and accepted and received by the 
consignee, but the latter refused to pay the freight and expenses of delivery. 

The question was whether the libellant had parted with his lien. Nexson, J., 
held that he had not; ‘* the mere manual delivery of the coal by the carrier to the 
consignee does not of itself operate necessarily to discharge the lien. The de- 
livery must be made with the intent of parting with his interest in it, or under 
cireumstances in which the law will infer such an intent.” 


Duty or STeam-suies In A Foo. —Unirep States District 
Court. (ijessing v. The Steamer Hansa.—The owners and managers of 
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steam-ships have received another warning in this decision of Judge Blatchford, 
who interprets with great but very judicious strictness the clause of the 16th 
article of the act of Congress ‘to prevent collisions,” which requires that 
‘every steam-ship shall when in a fog go at moderate speed.” The size and 
momentum of a steam-ship give her great odds in an encounter with a sailing 
vessel, and her independence of the wind and better apparatus for manauvring 
throw upon her the principal responsibility of avoiding collisions. The security 
of a steamer in such an accident has made owners and officers reckless, and has 
led to the frequent collisions which make steamers the terror of sailing vessels, 

On the 3ist of May, 1871, the steamer Hansa of the German line, on a voyage 
from Bremen to New York, ran into the Norwegian bark thea, cutting into her 
side some eighteen feet. The steamer extricated herself, and the bark plunged 
off into the fog on the port hand of the steamer, and undoubtedly went down 
with her cargo, and eight of the fifteen men who were on board, the other seven 
being rescued by the Hansa. : 

The wind at the time was about west-south-west. The Rhea had all her sails, 
excepting the light sails, set; had the wind five and a half points on her star- 
board bow; and was running at the rate of four and a half knots. Proper 
lights were displayed in the rigging, lookouts stationed, and a fog-horn blown at 
short intervals. 

The Hansa was heading about west. Sufficient lookout was maintained, lights 
set, and the steam-whistle sounded at intervals of a minute and a half at the 
longest. It appeared, however, that signals from the other vessel were heard 
neither by the Hansa nor the Rhea, owing probably to the wind. 

The fog prevented the lights being seen by either party until a few seconds 
before the blow, when prompt orders were given on each vessel and promptly 
obeyed, but it was then impossible to avert the accident. No negligence or 
inefliciency appeared in the conduct of either ship in the emergency. It being 
the steamer’s business to keep out of the way, and no negligence appearing any- 
where in the management of the bark, and the precautions of the steamer having 
been proved as above, the sole question remaining is, was the steamer going at 
too great speed? At the time of the collision the speed was nine and a half 
knots an hour, and this Judge BLarcnrorp, after a very thorough discussion of 
the circumstances, decides was too great. 

It was claimed on the part of the Hansa that a steamer is justified at going at 
such a rate as will enable her to be stopped within the distance at which a fog- 
horn might be expected to be heard, if of proper description and properly blown. 
But this, after a review of cases bearing on the subject, is denied by Judge 
Biatcurorp. No such criterion is to be assumed, but the sailing rules are to 
be strictly enforced. There can be no doubt that in this case the rate of speed 
did contribute very much to the disastrous consequences of the collision, and it 
is well to have the sailing regulations construed with the utmost strictness and 
thoroughly enforced. Collisions are alarmingly frequent, and it does not seem 
to be the intention of steam-ship officers to trouble themselves very much to 
avoid them. 

A rapid speed, beside all the advantages of a quick passage in transporting 
cargo and passengers, and competing with rival lines, does undoubtedly give to a 
ship so steaming a great advantage in a collision with another steamer or a sailing 


SUMMARY OF EVENTS. 761 


vessel, and it is tempting to secure so much by a little additional risk to others- 
It is the settled policy of some companies to run at full speed in a fog, they con- 
sidering it cheaper to pay for occasional accidents than run the extra risk which 
slow moving brings to themselves. Judge BLarcuroxp quotes the testimony of 
a witness before him in the case of ** The Chancellor,” who was the master of a 
steamer plying between New York and Liverpool: ‘* He said that while crossing 
the banks in a fog it was not his custom to diminish his rate of speed at all, 
but that he generally went ten or eleven knots an hour through a fog on the 
banks.” 

Such a practice is not uncommon, but the argument urged in its defence — 
that it is for the interests of commerce to have merchandise and mails transported 
as quickly as possible —is not worth considering, when it is remembered that 
human life is in the other balance. Whatever legislation can do in the way of 
penalty, and courts by way of enforcement, should be resorted to, until it is 
worth the while of those who manage large steam-ships to spare the sailing vessels, 
now so much at their mercy. 

It is, however, claimed that the rule requiring moderate speed in a fog does 
not really contribute to the safety of vessels which a steamer is likely to meet, 
and is an unnecessary obstacle to navigation. It was claimed at the trial, and it 
is undoubtedly true, that a steamer steers better when going at a quick than at a 
slow rate; and, furthermore, that ‘‘ a steamer making a given rate of speed with 
only sufficient steam for that speed cannot be stopped in any less distance than 
when making double that rate with sufficient steam for such double speed.” This 
question was put to an officer of the Hansa: ‘ Assuming that a steamer is 
making five knots an hour with sufficient steam for only that rate of speed, can 
she be stopped in a greater or less distance than a steamer going ten knots, with 
steam enough for going at that rate of speed?” He answered, ** It will take 
the same time to stop her.” 

Admitting the truth of this, Judge Biatcurorp was of opinion that the 
steamer should have been going at a slow rate, with reserve steam to be applied 
for reversing in an emergency. 

“*It is a self-evident proposition that if, with a reserve force of steam ready to 
be used but not in use, and the throttle-valve only partly open, a speed may be 
maintained less than that which would result from having the throttle-valve wide 
open, the vessel can, by reversing with the throttle-valve opened wide, be brought 
to a full stop, in a less distance from the lesser speed than from the greater 
speed.” ‘* It is the duty of a steamer to avail herself of her boiler power to be 
ready to stop and reverse with power and efficiency in a fog, while at the same 
time she moderate her speed so as to enable such power to be exercised with 
efficiency.” ‘This is undoubtedly the most effective rule, although it seems to be 
stricter than that laid down in the act of Congress, which requires only ‘* mod- 
erate speed.” The rule as it stands on the statute book is certainly something 
of a safeguard, but it seems that by inserting a clause requiring reserve steam 
much more would be accomplished. 

Whatever the rule is, if it gives any security to sailing vessels we are glad to 
see it strictly enforced, though we suspect the strict enforcement may make it 
only less common for steamers to notice the rule at all. For, if they do not see 
fit to slacken a little to avoid collisions, they will be still less likely to reduce 
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their speed to that extremely low rate which Judge Blatchford’s interpretation 
makes necessary. Should this be the result we shall hope to see sufliciently 
heavy penalties annexed, to make it worth the while of steam-ship companies to 
observe the law. (McCready vy. Goldsmith, 18 How. 89; Rogers v. The St, 
Charles, 19 How. 109; The Northern Indiana, 3 Blatch, C, C. R. 92.) 


COLLISIONS RESULTING FROM INscRUTABLE Fautt.—Unrrep States Dis- 
trict Courr.—In the case of Boyle v. The Schooner Breeze, there was such 
a mass of contradictory and incomprehensible evidence as to make it impossible 
to arrive at any satisfactory conclusion as to the real facts. Judge BLatcurorp 
declared himself unable to determine from the proofs, whether, in the collision 
between the vessel of the plaintiff and the Breeze, there was fault in both ves- 
sels or in only one of them, or what specific fault there was on the part of either, 
The libellants having failed to prove that the accident happened through any 
fault on the part of the Breeze, Judge BLarcurorp refused to recognize the rule 
sometimes insisted on that in the ease of inscrutable fault the damage resulting 
from an accident should be equally divided. We quote his language: ‘I am 
free to say that the case is one, in my opinion, of inscrutable fault. In that view 
the point has not escaped attention, although not discussed by counsel, that the 
libellants may urge, on the strength of certain observations in text-writers and 
in reported cases, that the damages sustained by the vessels ought to be equally 
divided between them. I have’ examined the authorities on the subject. The 
question is not settled for this court, and I am free to adopt what I believe to be 
the proper rule; namely, that where the libellant does not establish fault in the 
vessel sued, such vessel must be allowed to depart from court without being 
mulcted in any amount, no matter whether the court concludes that the collision 
was the result of inevitable accident, or of some fault that is inscrutable; and 
that it is only where the vessel sued is affirmatively and specifically held to be in 
fault, either solely or jointly with some other vessel, that she can be condemned 
in any damages. I cannot yield assent to the proposition that a party can bring 
another into court, and, without establishing against him the cause of action 
alleged, depart with a portion at least of the fruits of a successful litigation. I 
forbear to discuss the question at length or cite the authorities on the subject. 
The libel must be dismissed, but under the peculiar circumstances of the case I 
shall impose no costs on the libellants.” (1 Parsons on Shipping, 527; Abbott 
on Shipping, 229; The Scioto, Daveis’, 359.) 


Encusn Lancuace. — Untrep States District Court. — The plaintiff's 
council offered in evidence certain depositions of witnesses in Russia in the 
execution of which inquiries in one case had been taken down in writing in 
the Russian, and in the others in the French language. It was objected to the 
admissibility of these depositions that by the revised statutes and by common 
law all written proceedings in courts should be in the English language. The 
counsel for the plaintiff urged that under the practice of the court the objection 
should have been interposed within a specified time after the filing of the deposi- 
tions, so that the defect could be remedied; and that the defendants having 
failed to do so should not now be allowed to make the objection. Baron Osten- 
sacken testified that the translation of the depositions, which had been made by a 
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Russian in New York, was a verbatim translation of the answers in the deposi- 
tions. Judge Surman, after consultation with Judge Blatchford, rejected the 
depositions. The plaintiff was allowed the benefit of an exception. 


DemvurnraGe. — Unirep States Disrrict Court. Sournern District or 
New York. Keen vy. Audenreid et al, — By the charter-party the vessel was to 
carry a cargo of coal from Baltimore to Pawtucket generally. BLarcurorp, J., 
decided that under the terms, ** despatch in discharging” in the charter-party, 
the vessel was not obliged to await her turn in respect of other vessels which the 
consignees of her cargo were discharging, nor to yield to any custom to that 
effect obtaining with such consignees. Demurrage at the rate stipulated in the 
charter-party was therefore allowed. 


Botromry.— Unrrep States District Court. Eastern District or New 
York. The Bark Irma ads. Darling. —We give the material parts of the deci- 
sion of BENeEvicr, J., in this impertant case : — 

**T am called on to determine the question of law whether, in the absence of 
any special agreement to that effect, the master of a ship incurs any personal 
liability to repay to the bottomry lenders money borrowed by him on bottomry, 
when the bond becomes due by the safe arrival of the ship, and the proceeds of 
the ship and freight prove insufficient to discharge it in full. Upon this question 
I remark, first, that the bottomry lender, in order to establish a personal liability 
on the part of the master, cannot resort to the general responsibility which the 
master of a ship is presumed to incur for advances made in behalf of the ship. 
The implied contract of the master, arising under the general rule of the mari- 
time law, out of an advance of money for the ship, is extinguished when a lawful 
contract of bottomry is made, and the debt has been put at risk: it is to the 
rights and obligations arising out of the contract of bottomry alone that the 
lender must thereafter look. The holders of a bottomry bond are not therefore 
ordinary lien creditors, nor are they holders of a mortgage.” The learned judge 
refers to the following authorities in illustration of the peculiar character of a 
bottomry contract: Emerigon, Contrat a la Grosse, ch. 1, § 2; The Brig Ann 
C. Pratt, 1 Cur. C. C. 351; Brady-v. Bates, 9 Met. 250. ‘ A personal liability 
on the part of the master, in case of the safe arrival of the ship, may form part 
of a valid contract of bottomry, as has been often held, when that liability had 
been stipulated for in the bottomry bond; and it is contended here that such a 
liability by implication of law constitutes an element in every such contract; as, 
for example, it does in the contract with the seamen.” The citations in support 
of this position from Abbott on Shipping, 156, and 3 Kent, 355, are shown by 
the court not to be in point. *‘* Reference is also made to the general principle 
of the maritime law, according to which the master of the ship is presumed to 
bind himself personally in every contract made in behalf of the ship, as showing 
the existence of such a liability in the contract of bottomry. The reasons, how- 
ever, on which the general rule rests will be found to be for the most part want- 
ing in the case of bottomry. ‘Take, for instance, the reason which led to the 
personal liability of the master to the crew. Sailors, because of well-known 
traits, must have every security possible to prevent them from losing their wages 
and becoming objects of charity. Another instance is the personal liability of 
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the master for the bills of material-men and for advance of money. Obliga- 
tions of this class derive their distinctive character from the fact that they are 
generally made in foreign ports, where they are to be discharged, and where 
the owners are not; and it is therefore permitted to look to the master, who is 
present, leaving him to reimburse himself from the owners when he returns home, 
But the lender on bottomry is not ignorant and poor like the sailor. He becomes 
beneficially interested in the voyage. His loan is never to be repaid in the foreign 
port where it is effected, but, on the contrary, is payable where the owners are 
supposed to be, or to have funds, and the ship is specifically bound. No neces- 
sity therefore exists for the personal liability of the master to the bottomry 
lender. 

‘* Furthermore, great injustice must follow if such a personal responsibility, on 
the part of the master, be attached by the law to the contract of bottomry, because 
the master is without remedy over against the owners of the ship, for any sum 
thus extracted from him, notwithstanding the fact that the owners receive the 
benefit of the loan. This results from the character of the transaction, and the 
nature of the liability, on the part of the ship-owners, which grows out of it. 
The master of a ship, although an agent of the owner, is also in a certain sense 
a public officer.” Reference is made to the following authorities in this connec- 
tion: The Thetis, 22 L. T. R. 77; Sea Laws, art. 2, of the Masters of Ships; 
Bédarride, Com. de Code, liv. 2, tom. 2, art. 359; Boulay Paty, vol. i. 383; 
Molloy, book 2, ch. 11, § 2. The judge continues: ** The owners are liable 
when the ship comes to them safe, but not because of the acts of their agent 
in borrowing money for them. There is an original liability to the holder of 
the bottomry bond arising out of their possession of the property bound for the 
loan, namely, the ship and freight. The Virgin, 8 Pet. 554, 558; The Ann C, 
Pratt, 1 Cur. C, C. 350; Stainback v. Fenning, 6 E. L. & Ey. 421. Not only 
is such the law in England and America, but the same law exists upon the con- 
tinent. (German Mercantile Code, art. 680, 7th part.) 

‘If, then, the master be without remedy over against the owner of the ship, it 
is not to be supposed that he can be held personally responsible, and thus be 
made to bear without recourse the burden, not only of a loan effected solely for 
the benefit of the ship-owner, but also of the maritime interest, and that, too, 
when he is compelled by the responsibility of his office to effect the loan, whether 
willing or not to assume such a burden. 

**No case has been cited in support of the contention of the bottomry lender, 
and I find a decision to the contrary in the English admiralty. The Salacia, 1 
Lush, 548. Many remarks looking in the same direction will be found scattered 
through the other cases in the English admiralty which I have above cited.” See 
also The Edward Oliver, 2 M. L. C. 507; The Jonathan Goodhue, Swabey, 524. 
The continental writers take the same position. See also the eighteenth ad- 
miralty rule of the supreme court of the United States. 


NORTH CAROLINA, 


SratuTe or Limirations. —SupremMeE Court. Simonton vy. Clark. —The 
maker of a promissory note, barred by the statute of limitations, offered to pay the 
note first in Confederate money, and then in bank-bills, which the plaintiff refused 
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to receive, demanding specie. Held (Dick, J., delivering the opinion), that the 
remedy taken away by the statute was not revived by the defendant's offer. 
and Boypen, J.J., dissented. 


OHIO. 


Unirep States Crrcuir Court. District or Onto. Christie 
vy. Buckeye Ins. Co. — The question raised was, whether, under a marine policy of 
$11,000, the insured could recover the full amount of the policy for a total loss 
where there had been a prior general average loss, upon which the company had 
paid $1208, or whether the company was entitled to have that amount deducted 
from the total amount due on the final loss. The company was held liable to the 
full face of their policy on final total loss, notwithstanding the payment of 
prior general average losses. 


Unitep States Crecurr Court. Soutnern District or On1o. United 
States v. Robbins. —In June, 1870, the defendant was convicted of sundry viola- 
tions of the internal revenue law, and sentenced to a year’s imprisonment and 
to pay a fine of $2000 and costs, and stand committed until the fine and costs 
were paid. After the expiration of the year’s imprisonment, the defendant being 
still detained in jail for non-payment of the fine and costs, the writ of habeas 
corpus was sued out of the circuit court on the ground that that part of the 
sentence which ordered the prisoner to stand committed until the fine and costs 
were paid, was void in law, and consequently that the detention was illegal. 
Emwons, J., refused the petition, ruling that the word fine, as defined by Coke, 
Littleton, Blackstone, and Chitty, includes imprisonment unless the money be 
paid. Judge Swine, of the district court, concurred. 


PENNSYLVANIA. 


Unitep States Circuit Court. Eastern District oF PENNSYLVANIA. 
Delaware River Storage Co. v. Barque Thomas.— McKennan, J., delivered 
the opinion of the court, that a claim for wharfage, as a maritime lien upon 
the respondent’s vessel, is not cognizable in admiralty. 


Desertion. — District Court OF PENNSYLVANIA. Commonwealth of Penn- 
sylvania v. Shafer. —It seems that John Shafer and his wife had lived so un- 
pleasantly together that the husband had forsaken his wife, who, having lodged an 
information against him, seeks to obtain a reasonable sum from him for her sup- 
port. Whether Shafer was justified in leaving his wife, is the question the court 
have to decide. The court is convinced that the parties were not happy together, 
and in proof instances the fact that once at dinner the wife threw a handful of 
cabbage and potatoes over her husband, a gratuitous offer of sustenance which 
Shater returned by refusing his wife any support whatever. The court is aided 
in its decision by many historical precedents, which unanimously point to the fact 
that Shafer probably lost the best chances of his life in giving up the society of his 
wife. It is pointed out that Mrs. Shafer resembled Xantippe, whom Socrates 
‘* learned to view as an excellent instrument of self-discipline.” Lord Coke’s wife 
was unamiable, and ‘* we are indebted to this for his commentaries on Littleton.” 
Chief Justice Holt had no domestic bliss, and hence his ‘* unwearied devotion to 
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business.” ‘ It was also said of Judge Gilbert, who wrote law books, shut up in 
Lincoln’s Inn, that the public were indebted for them to his scolding wife.” In 
the light of these examples Mr. Shafer’s conduct appears of the blackest, and 
even is seen to amount to a sort of constructive contempt of court in despising 
all legal learning, and turning his back on the fountain of wisdom. He was 
properly sentenced. 

Supreme Covurr. Fairbanks vy. Kerr and Smith. — The defendant began a 
public speech in the street, and thus gathered around him a number of per- 
sons, some of whom stood upon a pile of flagstones belonging to the plaintiffs, 
and thereby broke a number of them. Held, to be error in the court below to 
instruct the jury, as matter of law, that the defendant was liable, if they found 
that the persons whose combined weight broke the stones were collected together 
by his act. It was a question of fact for the jury, under all the circumstances of 
the case, to say whether the defendant ought reasonably to have apprehended the 
result produced. 

The court further ruled thaf public speaking in the street is not per se a nui- 
sance, AGNEW, J., delivered the opinion of the court. 


TENNESSEE. 


Unrrep States Ciecurr Court. District or Western 
United States v. Fifteen Hundred Bales of Cotton. — Emmons, J., rules that 
it is as much an error for the court to mistake an historical fact of which it 
has taken cognizance, as to mistake a principle of law; and that the district 
judge was wrong in deciding the date of the surrender of Gen. Kirby Smith. The 
court below erred also in deciding that hostilities ceased upon the surrender of 
Gen. Smith. The proclamation of the President, or other political recognition 
of the return of peace, was necessary to work such a consequence. The learned 
judge decided further, contrary to the court below, that under section 1, act of 
August 6, 1861, no forfeiture would be incurred by the sale of cotton to the Con- 
federate government upon the understanding that it should sell and divide the 
proceeds, when it appeared that such sale was compelled by force or bodily fear; 
but the mere existence of a law prescribed by an insurrectionary government in 
itself is insuflicient to bind the conscience or justify the action of those who owe 
allegiance to a lawful sovereignty. The Confederate government could make no 
law. The case is reported at length in 15 Int. Rev. Ree. 137. 


WASHINGTON. 


Cuancery Jurispiction. —Surreme-Court. Stevens v. Baker. — This was 
an action of asswmpsit by one partner against his copartner to recover alleged 
balances without proof of settlement of the partnership indebtedness, the 
accounting together of the copartners, and the ascertainment of a balance. It 
was argued that the legislature of the territory had abolished all distinctions 
between law and equity, and adopted but one form of action to establish and 
enforce private rights, which is called a civil action. Stats. of 1863, p. 88, § 2; 
also, Stats. of 1869, p. 3, § 2. Jacons, C.J., delivered the opinion of the court 
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that this enactment of the legislature was repugnant to the ninth section of the 
Organic Act, by which it is provided, ‘* That the supreme and district courts, 
respectively, shall possesss CHANCERY as well as common-law jurisdiction.” 


WISCONSIN. 


The Wisconsin legislature has agreed to an amendment to the constitution of 
that state, increasing the number of supreme court judges from three to five. 
It seems to us a matter for regret that the highest court of any state should con- 
sist of less than five members. 


ENGLAND. 


Pecutiar Prorie. — A singular case has recently arisen in England, which 
brings to notice the sect of Peculiar People, as they are called, whose conduct has 
long perplexed the boards of health and local authorities. The particular tenet 
of the sect, which brings them into conflict with the authorities, is a belief that 
the employment of physicians to tend the sick is an unwarrantable interference 
with God's management, and that the proper way to care for their patients is to 
commit them to God, and follow literally the injunction of St. James: * Is any 
sick among you? let him call for the elders of the church, and let them pray 
over him, annointing him with oil in the name of the Lord.” 

The grand jury made a presentment of these facts to the central criminal 
court, and alleged that ‘while the local authorities, acting under the acts of 
Parliament, are bearing the expense of parochial medical officers, inspectors, 
and the use of disinfectants, the Peculiar People, even in cases of small-pox of 
a virulent kind, take no medical means either to stay the disease, or to cure or 
mitigate the illness of the patient, and are, in fact, practising a doctrine danger- 
ous to the community at large.” 


In conformity with this, one George Hurry was indicted for the manslaughter 
of one of his children, and, on a second count, with having neglected, omitted, 
and refused to provide medical assistance for his child while suffering from a 
dangerous illness. 


Mr. Serjeant Ballantine, for the prosecution, withdrew the charge of man- 
slaughter, but proceeded to argue, on the second count, that the community is 
much endangered by the permissive propagation of disease, which the defendant 
practised, and that he was fairly chargeable with criminal neglect in not éalling 
in a physician to tend his child. 

It appeared that the defendant had called in the elders of his sect, who had 
prayed over the child, and anointed her with oil in the name of the Lord. A 
woman had, moreover, nursed her, and administered simple and apparently not 
improper remedies. 

It was argued with great vehemence, on behalf of the defendant, that to 
indict a man for his trust in God was to return to the barbarities of the Inquisi- 
tion, and that the whole nation had just before solemnly acknowledged its belief 
that prayers were of more efficacy than any medical assistance, by offering up 
public prayers for the recovery of the Prince of Wales when the physicians 
seemed powerless. 
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Mr. Justice Byles, in charging the jury, said that he should assume that this 
was an indictment known to the law, and instructed the jury to find whether the 
prisoner wilfully refused to procure the requisite assistance for his sick child, 
The jury returned a verdict of guilty. 

The prisoner assured the court that the Peculiar People would be the last to 
break the law, if it were known to them, but that they had for many years been 
allowed to manage themselves after their own fashion, and had no idea of doing 
any thing illegal. Mr. Serjeant Ballantine declared that there was no desire to 
press harshly on these people, but merely to have the principle settled. Mr, 
Justice Byles recognizing this, at the suggestion of Mr. Ballantine, discharged 
the prisoner upon his own recognizances to appear when called upon, and 
informed him that if he conducted himself properly he would probably hear no 
more of it. 
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